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IN 'l'HE 
Supreme· Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2933 
BIRTEE GRIFFEY., Appellant, 
versus 
CLINCHFIELD COAL CORPORATION, Appellee. 
To the Honorable J1tst-ices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Birtee Griffey;- respectfully represents that 
she is aggrieved by that certain award of the Industrial Com-
mission of Virginia entered against her on September 11, 1944, 
and received by her on September 13, 1944, by which the full 
commission affirmed upon review the award of the hearing 
~ommissioner entered on May 18, 1944, by which she was de- / 
nied compensation payments on account of the accidental 
death of her husband, Silas Griffey, on the ground that 
Silas Griffey had been guilty of willful misconduct under 
Section 14 of the Workmen's Compensation Act. 
F .ACTS OF THE CASE. 
Silas Griffey, the deceased., was employed by the defend-
ant as a coal loader in its Number 2 mine at Dante, Virginia. 
The accident occurred on Saturday morning, September 11, 
1943. Only a ,..few of the coal loaders worked on Satur-
2• day. For this reason the foreman would allow those men 
who came out to work to select any place they wanted for 
their day's work. Accordingly, on that morning other coal 
loaders looked at the place where Griffey went to work. War-
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ren G. Deskins seemed to have been the first man in there 
that morning. He tested the top near the face of the coal, 
and it sounded good at that time (Tr., p. 50). One Eugene 
Jackson had planned to work with Griffey 'that day, but when 
he looked at the place which Griffey had chosen, he refused 
because there was too much coal to load there, and he did 
not want to do 1that much work on Saturday (Tr., p. 18). 
Griffey and one Ralph Sutherland did go to work in this 
place. 
This was a room in the mine twenty to twenty-five feet in 
width, where the coal averaged from six and one-half to seven 
and one-half feet in thickness (Tr., p. 7). The coal had what 
is referred to as a "middle man" in it. This was a seam 
of rock or slate which divided the vein of coal. As this seam 
of rock was located near the middle of the vein of coal it was 
referred tons a ''middle man'' (Tr .. , p. 8). The usual method 
of loading coal in this section of the mine was to shovel the 
coal off of the top part of the seam, that is, load the coal from 
the seam of rock in the middle of the vein- up to the top 
of the vein of coal first. The men would then load the seam 
of rock, and last would take out that.part of the yein of coal 
which was located below the '' middle man'' (Tr., pp. 8 and 9). 
Sutherland and Griffey were loading· on the fourth *car 
3* of coal from that portion of· the vein, which was above the 
"middle man", at the .time of the accident (Tr., p. 8). 
This car would have completed the coal from the upper part 
of the seam. When this coal was removed in this manner, 
it made a bench across the working place approximately 
twenty-five feet in length, six feet wide (Tr., pp. 8 and 9}, and 
about forty-two inches high (Tr., p. 39). The mine car into 
which the men were loading the coal was between thirty-four 
and thirty-six inches in height -(Tr., p. 39). 
The defendant had promulgated a rule requiring coal 
loaders working in rooms to set two or more safety posts 
for their protection, and the rule further provid.ed that such 
timbers were to be kept up until permanent timbers are set. 
These rules further required that the employee should '' add 
to or renew all timbers in his room or working place when-
ever and wherever it may be necessary" (Tr., p. 62). The un-
contradicted evidence in the case, however, is that these rules 
were not enforced as written. There is no evidence that the 
company ever furnished or required any employee to set more . 
than one safety post or jack post, as it is ref erred to in the 
record. If two men were ·working in a room, the foreman 
required two safety posts to be set (Tr., p. 12). And as tes-
tified by the fore man in charge of these men (Tr~, p. 28), he 
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would instruct them to set two safety posts regardless of how 
· the place was, because he thought that was the State law 
and rule .. 
On this particular morning, Sutherland and Griffey had 
loaded out one car load of coal and were loading on the second 
icar, when the foreman came to their place. .At that time they 
had not *put up any safety posts at all. The foreman 
4«. told them to set their posts. The foreman testified that 
at that time the top was J:>ad and was showing breaks in 
the top (Tr., p. 24). If that was so, however, the foreman 
did not show any concern over it, and did not pay any atten-
tion to the rule of the defendant, which provided that the 
employee must not do any .work other than to correct unsafe 
conditions until the plaee has· been :made safe (Tr., p. 59). 
The foreman, however, merely told them to set their posts 
(Tr., p. 24), and then he left. 
These men did not set any posts at that time; and if there 
were any cracks showing in the roof of the mine over their 
heads, their action c.ertainly. di,cl not give any intimation of 
such. They continued to load the second car and -then loaded 
:a third car. 
The record is not clear the way it is transcribed, but the tes-
timony was that after loading the third car, Griffey and 
Sutherland left their working place and went· via a break-
through to the main entry, where they sat down and ate some 
of their lunch. While they were out on the main entry or 
proceeding to the main entrance (Tr., pp. 3 and 11), they 
heard some popping and cracking, but they were unable to 
tell where it came from. The testimony is uncontradicted 
that this is a very large and old mine, and that the popping 
and cracking of timbers, and the strata in such a mine is a 
very usual circumstance and did not cause these men to pay 
any particular attention to it. In the meantime, another mine 
car had been placed in their room for them to load. They 
returned to the room and began work loading it. After their 
return to their *room, they put up a prop on the side of 
5* the car where Sutherland was shovelling. .At this time 
Griffey called to the timber men, who were working near-
by and requested them to bring a jack prop and a collar ( this 
is erroneously copied in the record as column) (Tr., p. 12). 
The collar is a long heavy timber, which is designed to fit up 
against the roof of the mine and ts supported by a prop under 
either end. After Griffey called for the collar and prop, he 
then called back a second time and told the timber men that 
they need not bring the prop that they had found one which 
would fit. This was appare.ntly the prop which was set on 
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Sutherland's side of the car. The timber men were waiting 
for a motor to get a collar to take to the place. and put it 
up when the accident occurred (Tr., pp. 54 and 55). It was· 
only about ten minutes from the time Griffey called for the 
timber men until the accident occurred. After setting the 
prop which they had there,· these men resumed their work of 
loading the:·coal into the car from the bench, which their pre-
vious loadii,g had created. Griffey was standing close to the 
bench in front of his car, so that he could reach forward: 
shovel the coal and throw it back into the car. While thus 
engaged a large piece of the slate from the top fell. The evi-
dence is uncontradicted that that piece of slate started falling 
out over the bench which these men had created by shovelling 
the coal from the top part of the veiri. The edge of that rock 
came dovv-n, hit on this bench, and then the rock fell back 
toward Griffey and the car, striking Griffey in the side of 
the head and killing him instantly (Tr., p. 5). Sutherland 
was the only eyewitness, and in answer to a question hy 
Commissioner Deans stated. (Tr., p. 5), •,' This piece of 
6* slate fell and hit up on top of the coal where the rock 
was, and hit the boy in the side of the head and knocked 
him over against the car." And again {Tr., p. 10) the same 
witness states : 
Q. "Yon also say that the rock fell and hit on the bench 
first and slid off and hit the man on the head t 'r 
A. "Yes, sir." 
The evidence is uncontradicted that there was no rule, 
or law, or custom which required a coal loader to put a 
jack prop or safety prop on the bench, which he would create 
by shovelling off the coal from the top part of the seam. 
ASSIGNMENT OF ERROR. 
The award of the industrial Commission denying compen-
sation is not supported by the evidence in the case, and is 
contrary to the law and the evidence. 
THE ARGUMENT. 
On Reason and Principle: 
There was one eyewitness to this accident, Ralph Suther-
land, and there were several other men who went into this 
working place immediately or within a short time after the . 
accident. All of these men examined the conditions which 
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they found in that room. It is significant that of the nine 
men who testified and three others, namely, Clint Castle, Earl 
Harris and Charlie Burton, who were present to testify, but 
whose testimony was stipulated to be *the same as the 
7'" testimony of other witnesses for the claimant (Tr., p. 58). 
Only two were of the opinion that a jack post set in the 
usual place would have prevented the accident. It is further 
significant that one of these was the foreman in charge of 
that section, namely, 0. B. Dingus, and the other was the coal 
company's general mine foreman, John Linnen. The very 
fact that only those witnesses who have a very direct interest 
in the case have so testified throws suspicion upon the whole 
case from the standpoint of the coal company. 
Here is a large coal corporation which has promulgated 
a set of very fine sounding rules and regulations with refer-
ence to the operation of their mine (Tr., p. 59). There is no 
question but what the rules are good. There is also no ques-
tion that if all of these rules were carried out as written 
that accidents would be reduced, although it might be very 
difficult to mine much coal in a working place studded with 
props or timbers. The fac.ts are, as shown by the record in 
this case, that this corporation did not enforce the rules as 
written, and never made any effort to ··enforce the rules as 
written. In other words, these written published rules are 
used for the purpose of contesting compensation cases, and 
it is apparent there has been no effort to establish or enforce 
them as written. 
Let us examine specifically. Rule 23 (a) calls the miners' 
attention to the fact that working in the mines is dangerous. 
Paragraph (b) of the same rule calls the miners' attention 
to timbering *and removal of unsafe roof or coal. Para-
s• graph ( c) of the same rule states that the employee must 
not do any work other than correct the nnsaf e condition 
until the place has been made safe (Tr., p. 59). 
According to the foreman's testimony in this case he went 
into this room while these men were working and found that 
the top over their heads had cracked open. Of course, . the 
main witness relied upon by the defendant company was 
.Ralph Sutherland, who was working in there. but he makes 
no statement of ever seeing any cracks in the roof. It is 
certain that the aetions of all the parties would not tend to 
support such an assertion. In other words, a man would not 
have to be an experienced miner at all to know that he is 
in danger, if the rock over his head has begun to crack and 
separate so that crevices can be seen. Yet we have the fore-
man in this case who testifies that he ~ent into the room and 
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saw the crevices in the top above these men, but he did not 
call their attention to it. He did not enforce rule 23(c) as 
promulgated by the company, and require these men to quit 
work until the unsafe condition was corrected. He merely 
told them to set their safety posts and went on his way. As 
he expressed it, he would tell them to set their safety posts 
regardless of the condition in the room as he considered that 
the law and the rule. · 
The same set of rules, namely, rule 25(a), tells the men 
that the corporation as required by law will provide the em-
ployees with sufficient and satisfactory supply of timbers (Tr., 
p. 60). Since the evidence in this case was that the defendant 
had provided one safety post or jack post for .the working 
place where Griffey *and Sutherland were employed. As 
9• stated in the opinion of Commissioner Deans, ''The one 
safety post or piece of timber that was immediately avail-
able was used by Sutherland on his side of the car" (Tr., p. 
67). Here, therefore, the coal corporation had violated their 
own rule and the State law. For thus violating their own 
rule and ·the law, the corporation is rewarded by being re-
lieved from paying compensation to this widow and three 
babies. Can we say that such is a liberal interpretation of 
the Workmen's Compensation Act in favor of the employee 7 
.Let us look a little further at the rules of this corporation. 
Rule 25(f) provides that every employee working in rooms 
shall keep set at all time two or more safety posts, and that 
such timber shall be kept up until permanent timbers are 
set (Tr., p. 62). Paragraph (g) of the same rule states 
that no employee, under any circumstances, work without 
these safety posts. 
How was this rule enforced as shown by the record in 
this case! The uncontradicted evidence is that this rule 
had never been enforced as written, at any place in the mine. 
What they did require was that where there are two men 
working in a room they must set two jack posts, and where 
there was one man working in the room, he set.s one jack post. 
In other words, as applied to the actual work and enforced 
by the foreman, the rule was one jack post for each employee 
. in each working place. Why have 'such an elaborate set of 
printed rules, if they are not to be followed by the mine fore-· 
manY There can be only one answer, and that is to avoid 
the payment of workmen's compensation whenever possible. 
Here the •employee was given a set of printed rules and 
10• required to sign a receipt for them. After reading them 
and studying them he goes. to work only to find that the 
foreman of the corpor~tion, who is his immediate superior, 
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.does not pay any attention to the rules as written, but has 
:another set of rules and another system for operating the 
mine which the miner is required to carry out. Under these 
circumstances is it logical or reasonable of them to expect the 
1employee to live up to these printed rules Y We submit that 
,his natural reaction would be to pay no attention to them, 
but to try to do the work. according to the rules promulgated 
.and enforced by the foreman. · .Here the men set the only jack 
post which was available. · There is no evidence to contra-
dict the· fact that they. ~et that post at the point which 'they. 
-considered to be in greatest need of support. If there was 
:an error in their judgment; could we say that the widow and 
children should be denied compensation because of that error. 
We think the answer is certainly in the negative.· 
It is respectfully submitted that taking all the evidence 
in this case into consideration, tb.e only thing that can be 
-charged against Griffey is that he was- perhaps guilty of 
-contributory negligence. This is certainly not willful mis-
conduct, which would bar his dependents from compensation 
payments, and yet that is the result of the award of· the In-
.dustrial Commission. Griffey was a normal ·yo.ung man with · 
good earning capacity, having made an average .weekly·wage 
precedi:p.g his · death of $51.01. The law presumes that he 
wanted to live. There is no evidence to rebut that presump-
tion. He thought his place was safe, and that he could con-
. tine to load •the car of coal on which he was working .. 
11 * It is true that he had failed to put up the required jack 
post in his room. But it is clearly true that the company 
failed to furnish him a jack post to be placed in that room. 
The room had been worked by other men on the previous day. 
There were no posts -sitting in the room at all when these 
men came to work. This was a violation of the rule which re"'" 
quired the men to leave their posts until permanent timbers 
. were set. However, the foreman made no complaint about 
this; in fact never mentioned it. Griffey was an ·experienced 
miner and has been in that particular mine. He did not 
expect the rock to fall on him, and if the rock that fell out 
and hit.on the bench from which he was shovelling had fallen 
toward the face of the coal, instead of back towards the car 
after it landed on the bench, Griffey would not have been 
hurt. It was one of those acts of providence.. Yet, under the 
award of the Industrial Commission, the widow and children 
are denied compensation payments under these circumstances. 
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THE ARGUMENT CONTINUED. 
On .Authority : 
That portion of Section 14 of the Workmen 1s Compensation 
Act which is apropos is, "No compensation shall be allowed 
· for an injury or death due to the employee's willful miscon-
duct,. including • • • willful failure or refusal to use a safety 
appliance • • • or the willful breach of any rule or regulation 
adopted by the employer • • • . The burden of proof shall be 
upon him who claims an exemption or forfeiture under this 
section.'' 
12* *Webster's Unabridged Dictionary, among others~ 
gives t;he definition of willful as: ''Done by design, in-
tentional;, as, willful murder." This word as used in the law 
denotes. something more than being pleased with the act in 
question. As stated by J nst~ce Burks in the leading case of 
Kvng v. Empire Oollieries Co., 1~ :Va. 585, 139 S. E. 478: 
"It is conceded generally that the language used covers. 
something more than negligence, however gross. 'Willful," 
as used in the statute, imports something more than a mere. 
exercise of the will in doing the act. It imports a wrongful 
intention. An intention to do an act that he knows, or ought 
to know, is wrongful, or forbidden by law. It involves the 
idea of premeditation and determination to do the act, though 
known to be forbidden."' 
''Color· is given to this construction by other language 
of section 14, 'willful failure or refusal'. Willful failure is 
here used in apposition with 'refusal'. The 'willful failure" 
which amounts to refusal, or is the same thing as refusal. 
How could there be a refusal to obey an unheard of statute7' 
Refusal embodies the right of election. It is the rejection of 
something demanded, so1foited, or off~'red fdr acceptance. 
It involves the exercise of the will in making a choice, action 
rather than mere inaction. It is not mere negligence, how-
ever gross.'' 
'' They all involve the idea of moral blame, or .of 'co:qduct 
of a quasi criminal nature, the intentional doing of something 
either with the knowledge that it is likely to result in serious 
-injury or-with a :wanton and reckless disregard of its probable 
consequences.' , ' 
Section 1861 of the Code has to do with the duties of 
the mine fore man. This section is as follows ~ 
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1861. SAFETY OF WORKING PLACES-''The mine 
foreman, or his assistant, shall visit and carefully examine 
each working place in the mine each day while the miners 
employed in such places are at work, and shall direct that. 
each working place shall be secured by props or timbers 
where necessary, to the end that the working places shall be 
made safe. Should the mine foreman or his assistant find a 
place to be in a daD;gerous condition, they shall not leave the 
place until it is made safe, *or shall remove the persons 
13* working therein until the place is made safe, by some 
competent person or persons designated for that pur-
pose ; and no person shall work in a place known to be un-
safe until it is made safe, except persons engaged in making 
the place safe.'' 
Section 1867 of the Code also has to do with the timbering 
of a working place in a mine. However, this section cloes·not 
have any application in the case at bar, for the reason that 
it is not relied upon by the defendant in the case, and there 
is no evidence that the deceased knew anything of the exist-
ence of such a statute. It is, therefore, not applicable under 
the doctrine of King v. Empire Collieries, Supra. 
As stated in the recent case of Burlington Mills. Corporation 
v. Hagood, 177 Va. 204, 13 S. E. 2d, 291, 293: 
"Under the Workmen's Compensation Aet,. the proceed-
ceeding is not one for damage of a wrong done, but to obtain 
compensation for a loss sustained by reason of disability. 
Virginia Code 1936, Section 1887, sub-section 29, et seq. The 
compensation act is intended to be remedial and must be 
liberally ·construed in_ favor of the employee.'' 
When we look at this case under these established prin-
ciples, isn't it one in which c0mpensation should be paid Y 
It is true that the deceased did not put up a safety prop on 
his side of the room, but the great preponderance of the 
evidence is that if he had erected the safety prop, Ile would 
have been killed just the same. It is submitted also that the 
evidence does not show the kind of willful refusal and failure. 
which would bar compensation payments. It is true that there 
was procrastination, but all the evidence in the case on that 
point is that the deceased intended to erect some more tim-
·bers in his working place, but at first delayed it, and in 
the last few minutes just before the rock fell, he was 
14• *waiting on the timber to be brought in, but the timber 
crew were in turn waiting for a motor man to come 
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back so they could have the timbers hauled: Certainly there 
is nothing in such circumstances to indicate any bad intention 
on the part of the deceased. The Industrial Commission has 
_found it a fact that there was only one prop in the working 
place, and the evidence is uncontradicted that Griffey had 
called for a prop, and then told them that he had found one 
that would fit, which was the one that was set up, and that 
he had also called for a collar to put up across the top of his 
working room. Before the man arrived with the collar the 
· accident occurred. When a man has put up the timber which 
he has available, and when he has called for additional thn-
ber, which he was supposed to do, can we say that he has 
wickedly, premediately and deliberately and wilfully violated 
the law or the rule of the company 7 We think the answer 
must be in the negative. In the recent case of Williams v. 
Benedict Coal Corporation, 181 Va. 478, 25 S. E. 2d, 251, in 
lhe well considered opinion by Justice Hudgins, the following 
language was used: · 
'' The defense of wilful misconduct, or wilful violation of a 
well known safety rule, in order to be sustained, must be 
established by proof, that the act was deliberately done with 
knowledge that it was likely to result in serious injury, that it 
was done in a reckless and wanton manner in utter disregard 
of probable consequences, or that the act .constituted an in-
tentional viol~tion of a known rule that was strictly enforced 
by the employer." 
We submit that in this case it can be logically argued that 
Griffey was guilty of negligence. That this negligence oc-
curred from his delay in setting the timber and calling 
15"!' for *additional timbers. This, however, is not sufficient 
to prevent the payment of compensation. As said in the 
case of Tyree v. Oommorl!Wealth, 164 'Va. 218, 179 S. E. 297: 
''Though he may have been guilty of gross negligence, such 
conduct ·does not bar him from receiving compensation, if the 
act out of which the injury arose was incidental to the duties 
of his employment.'' 
THE ARGUMENT CONTINUED. 
Presumptions and Burden of Proof: 
As shown in the ·quotation of section 14 above, in this case, 
the presumption is that the accident was not caused by the 
willful misconduct of the deceased, and the burden of proof 
is upon the defendant. We will agree that Griffey did not 
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set a jack.post or safety' post, but we do not agree that this 
was in violation of the printed rules of the company .. We sub-
mit that the printed rule of the company in this regard had 
never been enforced in the mine according to this evidence . 
. That rule required each man working in a room to set two 
.safety posts or more. The rule of company which was en-
forced was for each man to set one safety post, and as the 
foreman stated, he would tell them to set their safety posts 
whether the place was dangerous or whether it was not. , 
When we read this evidence can we say that Gri;ffey's death· 
was caused by his failure to obtain and set a jack post in 
his room that morning 7 The evidence certainly preponderates 
to the effect that if the post had been set the same rock would 
have fallen, and Griffey woul,d have been.-killed·. The burden 
of proof on the defendant in this case is not only to show · 
.that Griffey *failed to obey the rule of the company: 
16a which was enforced and which had been brought to his 
attention, but it is also necessary for the defendant to 
show that his failure in that regard· was the cause of his 
death. Bear in mind that in this case n:o rock dropped from 
the top of the mining place on to Griffey's head or body. 
All the evidence in the CfJ,se is. that the rock which fell, fell up 
in front over the bench. which they had just cleared out; that 
it .struck on that bench on its edge and then turned over 
· sideways, striking Griffey in the side of the head, knocking 
him down ag~inst the car and killing him. Since that is the 
evidence, how can we say that the defendant had sustained its 
burden of proof to show that Griffey's death was c~used by 
the failure to set a post 7 Yet, if the company has failed to 
prove that fact by a preponderance of the evidence, then the 
.award in this case is wrong and should be reversed. As stated 
by the Sup·reme Court of North Carolina in the case of Hedge-
.cock v. Jefferson Standard Life Ins. Co., 212 N. C. -638, 194 
S. E. 86: '' The weight of the evidence must be with the party 
who has the burden of proof, or else he cannot succeed.'' In 
this case the overwhelming weight of the evidence is to the 
effect that whether a post was set or not Griffey would have 
been killed. That the only way that his death could have been 
prevented would have been by placing the post exactly under 
the main body of the rock which fell, and that this was at a 
point which was never timbered, and never required to be 
timberecl. 
Only two wjtnesses testified that the post might have pre-
vented the accident, and they were the vice-principals 
17• of the .'*defendant, namely, the foreman and the general 
mine foreman.· In the case of Smith v. First National 
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Batnk, 99 Mass. 605, 97 Am. Dec. 59, it is stated as follows: 
"When the evidence tends equally to sustain either of two in-
consistent propositions, neither of them can be said to have 
been established by legitimate proof. A verdict in favor of 
the party bound to maintain one of those propositions against 
the other Js .nec~ssarily wrong.'' Again in the case of United 
States Fidelity~ Guar<1111,ty Co. v. Des M oitnes National Book, 
(8 Cir~) 14&. F.-273, it is stated: "If the facts ar.e consistent 
with either Of two opposing theories, they prove neither." 
It is submitted that here the facts are just as consistent 
with saying that the failure to erect the prop was not the cause 
of the accident as to say it was. Since the burden of proof is 
upon the defendant corporation, they have failed. 
As stated in the recent case of Parks v. Maryland Casualty Co., (Ga.) 26 S. E. 2d 562, where the identical section of the 
Workmen's Compensation Act was under consideration: 
'' Wilful misconduct or intoxication of an employee which 
would bar a recovery for injury sustained by him must be 
such willful misconduct or intoxication as proximately caused 
the injury or death of the employee." 
SUMMARY. 
In conclusion we submit that the evidence shows: (1) 
That this defendant corporation had promulgated and 1s• published •rules with regard to timbering, which they 
had never enforced and never intended to enforce; (2) 
That they did enforce one rule with reference to timbering 
by the coal loader, which was different from the rule pub-
lished by them; (3) That the deceased was negligent per-
haps in failing to ·can for the needed timbers in his room 
at an earlier period during the day; (4) That the preponder-
ance of the evidence is that even .if another safety post had 
been set in the working place, Griffey would still have been 
killed under the circumstances of the accident which occurred; 
( 5) That even if we could say that the preponderance of the 
evidence is not as set forth above, then it is eertain that the 
evidence in this case would be consistent, either with the 
theory that the absence of the. safety post did not cause the 
accident, or did ~ause the accident. Where the evidence is 
consistent with either of two opposing theories, then. neither 
one of them has been proved, and the party having the 
burden of proof must lose. 
Petitioner respectfully prays that she be awarded a Writ 
of Error pending the review of the record by this court, and 
that this petition may be read in addition as petitioner's 
I 
' I 
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Opening Brief, for which said petitioner intends it. Petitioner 
further shows that a copy of this petition was mailed on Octo-
ber 7, 1944, to A. G. Lively, Attorney at Law, Lebanon, 
Virginia, who was the attorney appearing for the defendant 
in the hearing before the Industrial Commission of Virginia 
in this case. 
Counsel for petitioner desires to state orally the reasons for 
reviewing the award o~ the Industrial Commission at a 
198 convenient *time. 
Respectfully submitted, 
FRED B. GREEAR, 
Counsel for Appellant or Petitioner. 
FRED B. GREEAR, 
Norton, Virginia. 
I, Fred B. Greear, the undersigned attorney practicing 
before the Supreme Court of Appeals of Virginia, do certify 
that in my opinion the award complained of in the foregoing 
petition is erroneous and should be reviewed and reversed 
by the Supreme Court of Appeals of Virginia. 
Given under my hand this the 7th day of October, 1944. 
FRED B. GREEAR, 
Attorney. 
Received October 9, 1944. 
W. B. WATTS, Clerk. 
November 14, 1944. Appeal awarded by the court. Bond: 
$300 •. 
M. B. W. 
RECORD 
Silas Griffey (Deceased), Employee, Mrs. Birtee Griffey, et 
als., Claimants, 
v. 
· Clinchfield Coal Corporation, Employer, Self-Insured.· 
Claim No. 702-686. 
Claimants appeared in person. Mr. Fred B. Greear, At-
torney-at-Law, Norton, Virginia, for the Claimants. 
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Mr. Ralph Sutherland. 
Burns & Lively (Mr. A. G. Lively), Attorneys-at-Law, 
Lebanon, Virginia, and Mr. Walter Lee Rush, Attorney-at-
Law, Clintwood, Virginia, for the Defendant. 
Hearing before Commissioner Deans at Dante, Virginia, 
on March 24th, 1944. 
"All witnesses having been duly sworn, the following testi-
mony was taken: 
By Mr. A.G. Lively: We would like to have the witnesses 
separated. 
By Commissioner Deans : Can't we agree there was an 
accident on September 11th, 1943, and that death occurred, and 
the accident arose out of and in the course of the employ-
ment, and the defense in this case is wilful miscon-
page 2 ~ duct and notice has been properly given to the 
parties! 
By Mr. Lively: Yes, sir. 
By · Commissioner Deans : Can we further agree. that the 
average weekly wage amounted. to $51.01, according to the 
papers filed from the office, which will entitle total dependent, 
if there be any, to the maximum compensation of $18.00 per 
weekY 
The employee left a widow, Birtee Griffey, age 23, Evelyn 
Griffey, daughter, age 5, and Birtee Lee Griffey, one year 
old, and possibility of anot:~1er child. 
I believe that brings the burden to you, Judge. 
MR. RALPH SUTHERLAND. 
By Mr. A. C. Lively: 
Q. Your name is Ralph Sutherland! 
A. Yes, sir. 
Q. What do you doY 
A. I load· coal. 
Q. Were you presen when Silas Griffey was injured or 
killed in the mine Y 
A. Yes, sir. 
Q. You were working with him at that time7 
A. Yes, sir. 
Q. You just go ahead and tell how this occurred T 
A. Me and this Griffey boy went one Saturday morning! 
and went down and boss told us that go on down and pick out 
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place to load coal, get in good day's work. And so 
page 3 ~ we went on down and got a place to work. Cleared 
our track and motorman pushed us car, loaded it 
and pushed us in another one and loaded it and on the third 
car, we went back and heard something. I heard the top 
tear as we came out of break-through. I told Silas we better 
put up a·post. Went on back to niy place. Saturday on third 
car I told Silas to put up a safety post. We went on ahead 
and loaded that. .Saw the boss man through the place, said 
. better put up a post, got post up. First done,-I can't tell 
it just like ought to be told. The boss, I can't be positive, 
came through on :first car or second car, I believe it was on 
the :first or second car. The boss said get up the post. I 
said all right, and Mr. Griffey, he said to me, tell timbermen 
if .wanted a cross column. Mr. Meade said go over here and 
get some. So went on ahead and got third car and pushed 
in fourth car. We loaded on it and accident happened. 
Q. When loading the :fifth car· the accident happened Y 
A. Fourth car. 
Q. Go ahead. 
Q. And the accident happened. I ran around and got hold 
of the boy and hollered for Mr. Meade and Mr~ Meade come 
down and Mr. Wallace, and Mr. Wallace went back after 
the boss. We let the boy out and got rock off of him. .~ 
Q. Did you tell him to set this timber before the f oteman 
did or did the foreman tell him before you did, which told 
him :first? 
A. The foreman told him :first, told us first. 
Q. Told both of you Y 
page 4} A. Yes, sir. 
Q. To set the post Y 
A. Yes, sir. 
Q. What did Silas say about setting up post Y 
A. He said just in a minute he would set· it. 
Q. He told foreman that? 
A. Yes, sir, both of us told him that. 
·Q. To set the post Y 
A. Yes, sir. 
Q. Griffey did not Y 
A. No, sir, he did not set his. 
Q. How, both worke_d in the same room Y 
A. Yes, sir. 
Q. You were on one side and he was on the other 7 
A. Yes, sir. 
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Q. How long after the fore man had told him to set up this 
post and he told the foreman he would until the accident 
happened! 
A. I don't know, I would not be positive, first car come 
through there and second car, pushing on fourth car ancl 
accident. happened. 
Q. How much time does it take to load a cart 
A. Load ·one in about thirty minutes. 
· Q. It was an hour or two after foreman told him to set the 
post before the accident happened Y 
A. Yes, sir. 
Q. Hqw long after you told him to set the post did the acci-
dent happen f 
A. Just a few minutes before. 
page 5 ~ Q. Yon· told him while loading on third . car and 
time the accident happened you were on the fourth 
car¥ 
A. Yes, sir. 
Q. You say he told the foreman he would ·set the post, you 
both did? 
A . .Yes, sir. 
Q. When you told him to set the post what did he say Y 
A. Said just in a second we will set it. 
Q. Was that after you heard this top tear you told him 
to set postY 
A. Yes, sir. 
By Commissioner Deans: 
Q. Something happened, do I understand 'by that the roof 
fell or tell me what happened? 
A. This piece of slate fell and hit up top of coal where 
rock was and hit boy in side of head and knocked him over 
against the car. 
By Mr. Lively: 
Q. Where was it that thi$' slate fell with reference to where 
this safety post would have been set, where saf·ety post would 
have been if had been up there Y 
A. I would· be afraid to say fell exactly where safety post 
would have been. · · 
Q. If safety post had been set np just as should have been, 
would this accident have happened in your opinion f 
page 6 ~ A. In my opinion, I would be afraid to speak 
of it. 
' ! 
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Q. Yon talked to me about this matter heretofore, didn't 
you? · 
A. Yes, sir. 
Q. Did you tell me at that time in your opinion that if the 
safety post had been set there, the accident would not have 
happened? 
A. It might have happened, lots of things to study about. 
Q. Have you talked to M:r. Fenden ( ?) ? 
A. No, sir, have not talked to soul except you and this 
fellow .here. · · 
Q. · When I talked to you before didn't you make the state-
ment that if this safety post had been set there it would have 
held, if the safety post had been put on his side in proper 
place it would have held it? 
A. I don't know whether told you that or not. 
Q. Isn't that true, if safety post had been put on his side 
in proper place where foreman told him to set it and where 
he knew to set it, it would have held Y 
A. It would be pretty hard thing to set that safety post. 
Q. This slate broke off between the place where your post 
was set and where his post would have been set, didn't it Y 
A. Yes, sir. 
Q. And the slate on your side did not fall Y 
A. No, sir.; · 
Q. The same· condition with reference to top was on your 
side that was on his side, is that true? · 
A. Tailed out thin on his side, heavy part on my side. 
Q. The thinnest part was on I1is side? 
page 7 ~ A. Y e·s, sir. . 
Q. Well, you thought that the setting of safety 
post there was required and was necessary, didn't you7 
By Mr. Fred B. Greear! We objeet to leading questions. 
By Commissioner Deans : Go ahead. 
By Mr. Lively: 
Q. You thought that it was proper thing for him to do, to 
set safety post T 
A. Yes, sir. 
Q. Yon knew that? 
A. Yes, sir. 
Q. Both you and he thought if had set safety post there it 
would be safe to go on with work? 
A. Yes, sir. 
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Q. That is what you thought at the timeY 
A. Yes, sir, that is what I thought. 
By Mr. Greear: 
Q. Now, Mr. Sutherland, how high is the coal in that room? 
. A. In that room about 6 feet, 7 or 8 inches to 7-1/2 feet. 
Q. I believe the coal in there has a midc;lle man in it, rock· 
in center of seam! 
A. Yes, sir. 
Q. Isn't it true that you load that by loading out above the 
middle man first? · 
page 8 }- A. Yes, sir. . 
. Q. Then take the :r;niddle man and take the bottom 
partY 
A. Yes, sir. 
Q. What were you loading at the time, the middle or aboveY 
A. Above the middle man. 
Q. When you said awhile ago, mentioned the bench that 
was iU 
A. The middle man in the seam of coal. 
Q. How ·. do you load the coal off the top of the middle 
man? 
A. Shoved it off and take it up. 
Q. Is it shot above the middle man to begin with? 
A. Y:es, sir. . 
Q. Have to shoot same cut again Y 
A. No, sir, same cut all shot. 
Q. You load above the middle man first Y 
A. Yes, sir. · 
Q. You all had loaded three cars off this shelf and weire load-
ing the fourth Y 
A. Yes, sir. 
Q. How many cars would there ordinarily be above the 
middle man in the cut Y 
A. About four. 
Q. You had just about finished above the middle man 7 
A. Yes, sir. · 
Q. How deep was the cut, how wide was this bench in the 
room there? 
A. I don't know exactly how wide, I guess 24 or 25 feet. 
Q. I mean from the face coal back Y · 
page 9 ~ A. About 6 feet. 
Q. In order to shovel up on that bench had to get 
pretty close and throw back in car T 
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.A. Yes, sir .. 
Q. How far was end of car located from the face of the 
coal? 
A. Back about 2 feet. 
Q. You would stand then on one side between the car and 
the face and he would stand on the other side between the 
icar and . face and load off the hench Y 
A. Yes, sir. · 
Q. Loading the fourth car, which is about last car in that 
bench, made. you have to lean forward to get the coalY 
A. Yes, sir. . · 
Q. Now, I believe you said the rock that fell hit the top of 
bench and slid off and hit him on side of head Y . 
A. Broke off and hit the bench and hit him on he-ad. 
Q. Would you have under any consideration set a safety 
post· or j'ack post on that bench? 
A. No, sir. 
Q. Never would be one set on bench f 
A. No, sir. 
Q. Since the rock fell ·and hit the bench, jack prop would 
not have stopped it, would it Y 
A. What is that! 
Q. You say you never set jack post on top of bench in work-: 
ing coalY 
page 10 ~ A. No, sir. 
Q. You also say that the rock fell and hit on the 
bench first and slid off and hit man on head 7 
A. Yes, sir. 
Q. Since that is true, jack post would not have helped him 
in any way, because the rock fell in front of where had post, 
is that correct! 
A. Jack post might have hit him, I think, I won't be posi-
tive. . 
Q. Where man ordinarily set post would have been behind 
him and over side of car 7 
A. Yes, sir. 
Q. That one the rock.caught him on front! 
A. Yes, sir. · 
Q. Now, this time that you and Griffey went back to head 
and you say you heard some popping in the top Y 
A. Yes, sir. 
Q. This is old mine, isn't it, been worked several years! 
A. Yes, sir. 
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Q. It is not unusual to hear popping in mine that has· been 
worked for a long time, is it 1 
A. No, sir. 
Q. Did you know at the time that you heard it where that 
popping was Y 
A. No, sir, I did not. 
Q. You_ would not tell _whether at that place or some other t 
Q. Ooulµ ·not tell where it was. , 
Q. How far were you away from your place at the time you 
· heard the top craclt Y 
page 11 ~ , A. Back about 50 ·or 60 feet. 
Q. Coming out break-through f 
A. Yes, sir. 
Q. Did you try to decide at that time where that cracking 
was, think anything about it at the time! 
A. I went on down, I told Griffey to put up post. 
Q. At the time you heard it, did you all try to figure where 
that came from Y 
A. No, sir. 
Q. Yon heard popping, you didn't know where it was! 
A. No, sir. 
Q. After went back, that was I believe loading second or 
third car, went down to break-through Y 
A. I won't be positive what car it was, second or third car. 
Q. That is while down at head! · 
A. Yes, sir.. 
Q. The foreman had come ahead when you loaded first car, 
had he? 
A. First or second. 
Q .. Didn't he test the top, hit on topt 
A. Yes, sir, he come through and told us get post .. 
Q.. That is usual way, is it t 
A. Yes, sir. 
Q. This was headingT 
A. Yes, sir. 
Q. Isn't it rule of the company that .should have 
page 12 } one safety post in heading¥ 
.A. Two posts. 
Q.. Two posts in room and one in heading, is that right Y 
A. When work two places always put two posts, one for a 
man. That is the way I figured on that. 
Q. On this particular -day, Griffey called for a column, 
didn't heY 
A. Yes, sir. 
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Q. Column what was necessary to keep that rock up there, 
had column been across there would have held that rock upY 
A. Like said, for post, have to be on top of bench. 
Q. There were no columns in there, were· there T 
A. No, sir. 
Q. The timberman told him that should get him one Y 
A. Yes, sir. 
Q. Ever bring the column to you 7 
A. No, sir, had not gotten to us. 
Q. At the time the rock fell 7 
A. Yes, sir. 
Q. '\Vas Griffey killed instantly by the rock Y 
A. Yes, sir. 
By Mr. Lively: 
1,,,.: 
Q. Mr. Sutherland, you said that the rock hit on top of 
bench, you meant the edge of rock that was next to the 
coal hit on top of bench 1 
page 13 r .A. This here rock come out, slip out like this 
(demonstrating), hit down on top of bench and 
heavy part hit boy on head. 
Q. The rock extended out between the car and the coal 7 
A. It come on out clear from face coal, turned out, this end 
come down and slipped over at boy. . 
Q. I don't know whether you made it clear or not, call face 
of coal front of rootn.Y · 
A. Yes, sir. 
Q. This rock that fell or slid, that fell and broke out to-
wards the car and from there on the back to the face of coal 
where the front edge of this fell on bench t 
A. Yes, sir. 
Q. All rest out towards th.e cart 
· A. Yes, sir. 
Q. Out where safety post would have been if had one, just 
where it was on other side Y 
A. Yes, sir. 
Q. You heard this cracking and popping there, you could 
not tell definitely where it was, you thought it was in your ' 
room? 
A. Yes, sir. 
Q. You knew if not this place you were working somewhere 
in this heading Y 
A. We could not make out where it was. 
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Q. Did you think it was in this place where you were work-
ing? 
A. I didn't know for certain where it was. 
Q. After you heard this cracking of room, before you 
worked any more you put up safety post,. didn't · 
page 14 ~ you Y 
A. Yes, sir. 
Q. At the same time you put yours up you told Griffey to 
put his upY 
A. Yes, sir. 
Q. I believe you state it· is customary to have two safety 
posts, one for each man t 
-A. Yes, sir, that is how I figured it. 
By Mr. Greear: 
Q. When you set the post on your side, set it on the third 
car, it was after the third car that you went there at heading 
and came back and loaded fourth car Y 
A. I won't be positive what car. went back to heading. 
Q. You remember giving me statement on that, you said 
there went back to heading after the third car Y 
A. I told you I would not be positive what car went back 
there to heading. 
Q. You said :finished third car and w~nt there to head-
ing, you remember ab~ut that t 
A. I could not be positive what car had on. 
By Mr. Lively: 
Q. I believe you stated that you called on some timberman 
there and told him might have to have header of timber, is 
that right Y Did you call timberman and told him might have 
to have some timbers sawed, al}d Griffey called back to him 
and told him didn't need any timbers T 
A. Yes, sir. 
page 15 ~ Q. That is correct statement t 
A. Yes, sir. 
By Mr. Greear: 
Q. That was before Griffey. called for the column t 
A. I won't be positive. 
Witness dismissed. 
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By Mr. A.G. Lively: 
Q. Eugene, I believe yon are familiar with this place where 
Silas Griffey was killed T · 
A. Yes, sir. 
Q. Were you in this working place on the day he was killed 
:and just a short time before he was killed? · 
A. ,Three times. 
Q. Were yon in there when the foreman was there Y 
A. I was not right in the place, just about twenty yards 
from the place. 
Q. What was the condition of this top,-you are coal miner? 
A. Yes, sir. 
Q. What was the condition Y 
· .A. It was drummy. . 
Q. What does drummy top indicate with reference to mineY 
A. It is dangerous. 
Q. Did you hear when you were there in the place, did you 
hear the foreman say anything to Silas Griffey Y 
page 16 } A. I did. 
. Q. What did he say? 
A. He said put jack post before load any more coal in there. 
Q. Did you see this rock that fell there? 
A. Y e_s, sir. 
Q. You are familiar with the place? 
A. Yes, sir, I was there working with him that day. 
Q. If jack post had been set at proper place, would that have 
prevented this injury 7 
A. 1 rather not say. Mr. Linnen- and they examined the 
place at same time, all looked at the place. I would not- like 
to make statement on that. 
Q. You did make statement to me Y 
A. Yes, sir. 
Q. At that time you told me, didn't you, if jack post had 
been set there at proper place would have been no accident? 
A. Yes, sir. 
Q. That is correct? 
A, Yes, sir, if timbe1· set at that place slate would not have 
fell. 
Q. Did you on that occasion make any statement to Griffey 
about putting up post Y 
A. No,.sir, I just told him that top was pretty bad, bracked 
around. 
Q. How long before he was killed did you tell him that Y 
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A. _That was before started loading that car. He loaded 
about one-third of it before slate fell. 
page 17 } Q. Something _like ten minutes. 
A. Ten or .fifteen, I guess. 
Q .. Did you also hear Ralph Sutherland tell Silas Griffey to 
set post there Y 
A. No, sir, I didn't hear that. That he said he said it, but 
I didn't hear that personally. 
Q. I will ask you whether or not you heard the foreman tell 
him? 
· A. Yes, sir, I heard it. 
Q. What did Griffey say to foreman when he said it Y 
A. He said when compa:ny men cut me off one I will set it. 
Q. To the foreman? 
A. Yes., sir. 
Q. Do you know of the company having trouble with this' 
man before this on account of refusal to timber his placeY 
A. I was not present. Mr. Linnen knew that. 
Q. You knew of ity 
A. Yes., sir. 
Q. Row long before this accident f 
A. About two weeks. 
Q. Did you ever talk to Griffey about it f 
A. Yes, sir, Griffey· told me, everybody told me. Let him 
off on account of refusal to timber, everybody knew that. 
Q. About how long before this accident was it, did Griffey 
tell yonf · 
page 18 ~ A. Yes, sir, discussed the thing. That laid off 
this time, that was not the time he got hurt, about 
ten days before that, maybe two weeks. 
By Mr. Greear: 
Q. Wliat is your job, Eugenef 
A. Coal loader. 
Q. Did you load coal on this day f 
A. Yes, sir, six of us. 
Q. You say you were twenty yards from the place f 
A. At the time that happened. Myself and Mr. Griffey was 
·not working together that day. I refused, had big day's work. 
I went to place twice to look at the place., it looked to be so 
much coal, I didn't want to do that much work on Saturday. 
Then preferred Yr. Sutherland to work with him. I wanted 
to go home early Saturday. I went across the hallway to 
work, worked in another place. I came back to place to borrow 
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tools from that place, that is when seen this slate was drummy. 
Tried to find tools to use. That is when discovered slate was 
drummy. They said they didn't have timber sawed, as soon 
as get it sawed that would set it. 
Q. That was pretty early in morning before you loaded any· 
coal? 
A. No, sir, I went to place twice. Then I refused to work 
that day, too much coal to work on Saturday. When I came 
back-. 
Q. How long before you came backf 
A. Just about, when I came back to place loaded one car, I 
guess maybe better than hour when I came back. 
page 19 r Q. Were you there whe~ the foreman was tl?,ere Y 
A. Foreman came back before that time. 
Q. How far was it from place you worked over to place 
where Griffey was working! 
A. Just across main line, I would say probably might be 
from here to the post office, about 100 feet. 
Q. Was all of that 100 feet on direct open way over to where 
you were? 
A. Yes, sir. 
Q. :You were over on the other side of the track? 
A. Yes, sir. 
Q. Another entry came down 1 
A. Yes, sir. 
Q, You were cutting in opposite direction from him Y 
A. Yes, sir'. 
Q. Now, did you hear the foreman tell him better set post 
over at work? · 
A. No, sir, I was not there then. I was just coming out 
when he told him that. 
Q. I thought you went back there to see about getting tools, 
that the foreman had alreadv been there? 
A. Already been there when went back to get tools. I don't 
remember telling you that. When I come out place, when this 
man said set up jack timber before you load any more coal. 
Q. After you came out this time you were over there to get 
tools Y 
page 20 r A. Looked for tools. 
Q. Did yon find any tools 7 
A. Not that place, ·I went to another place and got them. 
Q. As you came out foreman passed you going in? 
A. Yes, sir. 
Q. Where did you pass the foreman Y 
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A. Between the main line and the place, in fact; in the break-
through. · 
Q. They had been loading coal for an hour or so at that 
timeY 
· A. Yes, sir. 
Q. Was not any post set at all at that timeY 
A. No, sir. 
Q. How did you happen, just go in there looking for tools,· 
how did you happen to be testing top Y 
A. I went on down his.place. 
Q. When you were just in there looking for tools, why did 
you have to go there testing the top Y 
A. While didn't go there to sound the top. 
Q. You tell us it was drummy Y 
A. It was breaking, top was Qreaking, making a fuss. · 
Q. These men were working· in there and no post? 
A. No post that I seen. , 
Q. You tell us top was breaking at that time T 
A. Was not making whole lot of fuss, cracking. 
Q. What do you m.ean when top is drummy? 
A. Means the slate is loose. If hit top and it rings it is 
solid, and hits like a drum something is. loose there. 
page 21 ~ Q. You told us awhile ago the top was drummyY 
A. Yes., sir. 
Q. That meant when you hit it, it sounded dead? 
A. Yes, sir. 
Q. Why did you hit on iU 
A. The top was drummy, because it was breaking. 
Q. You didn't hit bn it¥ 
A. N.o, sir. 
Q. You heard top breaking somewhere Y 
A. Yes, sir. 
Q. Where were you when you heard it break? 
A. Right in the place at the time it cracked. 
Q. No post was in there Y 
A. I didn't see any. Griffey said he would set one as soon 
as man sent him one. 
Q. Timber man is supposed to furnish those for setting and 
saw proper lengih and put up Y . 
A. Yes, sir. 
Q. There was no post in there at the time you were there Y 
A. No, sir. 
Q. How many cars were loaded Y 
A. I believe that was third car when accident oc~urred. 
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'Q. Now., the foreman came in and told y.ou to set your posts, . 
boys, is that what he .says.? 
.A. Yes,, sir. 
page 22 } Q. Then he goes on and sometimes .th~y set them 
and sometimes they don't T 
A. Whole lot of times they set them .. 
Q. And whole lot of times they don't T 
A. Yes, .sir .. 
. Q. Never do anything to anybody for not setting them Y 
A. Well, sometimes lay them off. 
Q. Have they done that for two or three years, unless mine 
inspector catches them. If foreman does not see post he just 
says, set post boys? 
A. Sometimes they lay them off and sometimes they don't. 
Q. Hasn't laid anybody off for several years? 
A. Mr. Linnen told me other ~ay I was laid ··off until set up 
on~ ·. 
Q. He didn't lay you off? · 
A. He said if catch it again would lay me ·off. 
Q. Never done anythipg to anybody ~xcept say · set jack 
post? 
A. Yes, sir. . · · 
Q. If that top was popping as you say, the, foreman could 
bear just as well as you 7 
A. I guess he could. Top breaks some,times and stops.. 
Q. The foreman was right there? 
A. Yes, sir, coming out same time. 
By Mr. Lively-: 
Q. Eugene, this man Griffey had been laid off for failing 
. to set jack post or safety post about a week or ten 
page 23 } days before that, is that right? · . 
A. Mr. Linnen called him in, I guess what he 
done. · 
By Commissioner Deans: 
Q. You do~ 't know of ·your own knowledge this man had 
been laid off on account of it T 
A. I was not there. 
By Mr. Lively: 
Q. Isn't it a fact that it is rule of the company, which is 
enforced, that the first time they find a man guilty of failing 
to set 13afety post they warn him, and the sMond time they find 
him guilty they lay p.im off t . 
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A. That is ,what been doing, that is what do to me. . 
Q. That rule is observed and carried out in these minesf 
A. They do me like that. 
By Mr. Greear: 
Q. Never did like that Y 
A. Yes, sir,. been laid off ten times. 
Q. How long ago was the last time you were laid off Y 
A.· I don-'t know right off, twice last yea1·, got one lay-off 
this year.· 
Witness dismissed. 
MR. C. B .. DINGUS .. 
By Mr.A. G. Lively: 
Q. Mr. Dingus, what position do yon hold with the Clinch-
field Coal Corporation i 
A. Assistant Mine Foreman .. 
page 24. ~ Q •. Do you know the occasion when Silas Griffey 
was killed in tbe mine t 
A. Yes, sir. · . 4 
Q. Were you in place of business on the day he was killed 6l 
A. Yes, sir. 
Q. About what time of day was it yon were there f 
A. I was there somewhere around 9 :00 A. M .. 
Q. About what time was he killed? 
A. I wonld say a few minutes past IO :00 o'clock. 
Q. What condition was the top in in this working place 
when you were there Y 
A. The·top was bad .. 
Q. You mean by that dlmgerous f 
A. It was showing thos(, breaks. 
Q. Who were working· in there, in that placef 
A. Ralph Sutherland and Silas Griffey loading coal at the 
time. 
Q. Did you say anything to these parties about anything 
that they should do with reference to protecting themselves 
against this top f 
A. Yes, sir. 
Q. What did you say f 
A. I told him to clean out floor and set jack post. 
Q~ You told who f 
A. Told Sila:s and told 8utherland the same thing, clean out 
floor on his side and set h:im one. 
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Q. Do you know how many cars they had loaded at that 
time? . 
A. I believe started loading the second car at the time I 
was in there. 
page 25 ~ Q. What did Sutherland and what did Griffey 
say to you! 
A. Said all right, do this right now, and started to working 
on it. 
Q. Did you see this slate that fell on Griffey? 
A. The whole thing was drummy. 
Q. Did you see the portion that fell, you were back in there? 
A. Yes, sir. 
Q. You know what part fell? 
A. Yes, sir. 
Q. Sutherland was working one side and Griffey the other? 
.A. Yes, sir. 
Q. Did Sutherland set safety post? 
A. Yes, sir. 
Q. Was any slate on Sutherland's side! 
A. No, sir. 
Q. Griffey did not set one Y 
A. No, sir, he did not. ~ 
Q. From your knowledge of mine conditions and conditions 
there at that time, and knowledge of this piece of slate that 
fell, if Griffey had set a safety post where you told him to 
would that have prevented this accident? 
A. I believe it would, honestly. 
By Mr. Greear: 
-Q. You said you were there about 9 :00 o'clock? 
A. Yes, ~ir. 
page 26 ~ Q. You went in at first car that morning·Y 
A. First car loaded, I believe it was the first. 
Q. At that time you said boys set the posts, didn't you 7 
A. Yes, sir. 
Q. Then you went on, dicln 't you Y 
A. Yes, sir. 
Q. Do you remember Griffey said something alJout having 
timber man cut us one? 
A. Yes, sir. He said I have one here will set rnd set it 
right now. Said if don't set it-have men right here. 
Q. Did you call timber men Y 
A. I told them to check-and see if sufficient length. • 
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Q. You tell us you saw break at top at the time you were 
there? . 
A. Yes, sir, showed break at left corner of car. 
Q. That was right near where Griffey was working Y 
A. Kind of to the right of him. 
Q. He was working around side of car T 
A. He was working not at the side of car but cleaning in 
front of car when got killed. 
Q. Shoveling coal on bench! 
A. If done what I told him would have had post here. 
Q. Post would have been behind hµnY 
A. No, sir., in front of car near the corner. 
Q. It would have been on the sidef 
A. No, sir, would have been.in front. 
Q. The other boy didn't put any post in front of car Y 
A. He was on wide side of the place. 
page 27 } Q. You tell the Court now that you saw the break 
there over that man and you just told him to set 
post and went on out, although he told you there was none 
there to set? 
A. Yes, sir, I come back and told them to cut him a timber. 
Q. If man wQrked where break showed in the top that is 
very dangerous place, is it Y 
A. It would be dangerous, he could have made it safe. 
Q. It was very dangerous place when break showed in top? 
A. Not necessarily. 
Q. With break right OV(~r man f · 
A. It was not over him. 
Q. Right near corner of car? 
A. It was on edge of car. He was working on side of car. 
Q. You didn't think it was dangerous at the time? 
A. No, sir. . 
Q. Now, this rock that fell hit on the bench, didn't it? 
A. It showed it hit up on edge of bench and fell back over 
there. 
Q. You would never set any safety post on the bench Y 
A. Not on the bench. 
By Mr. Lively: 
Q.· Now, did that slate extend from the bench on out towards 
the car? 
A. Yes, sir. . · QJ About how far did i1; extend· fi:om edge of bench where it 
struck? 
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page 28 r A. It didn't show verv far. Showed like started 
to giving. ., 
Q. How far from the bench out towards the car, how long 
was that slate, from front end of slate to back end of slate t 
A. That was about three feet, piece that fell. 
Q. Now., Mr. Griffey said something to the boss, was told 
better set post and then goes on, you go through formality or 
you tell them something ought to be done? 
A. I told them do what necessary to be done, and what all 
men supposed to do. 
Q. If you had not observed it was dangerous in there would 
you have said anything about setting post t 
A. Absolutely. 
Q. You told them to set post 7 
A. Regardless of how it was, to set two posts. That is State 
law and rule. 
Q. That is what you tell them? 
A. Yes, sir. · 
By Mr. Greear: 
Q. You said this rock was about three feet across! 
A. The rock that fell. 
Q. The end of car was about two feet from the edge of this 
bench? 
A. Something like that. 
Witness dismissed. 
page 29 r MR. ANDY WALLACE. 
Ey Commissioner Deans : 
Q. Mr. Wallace, what do you dot 
A. I set timbers and lay track. 
By Mr. Lively: 
Q. Were you present near the place or the vicinity of where 
Silas Griffey was killed Y 
A. About 150 feet of the place. 
Q, Were you in this working place before he was killed that 
d~Y . 
A. No, sir, I was not in the place. Down close to the place 
hunting·some track tools. 
Q. Were you in there after he was killed 1 
A. Yes, sir. · 
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Q. Did Griffey or Sutherland either talk to you a short time 
before this accident °l 
A. Yes, sir. 
Q. What did they say and what was conversation between 
you all there T 
A. One of them hollered to us and told me wanted a timber r 
me and buddy. We picked up the saw and axe and started 
down to cut the timber, and one of them hollered back, said 
they didn't need it, that timbers was all right. 
Q. You didn't go then Y 
A. No, sir. 
Q. How 1ong before Griffey was killed was it that this con-
versation took place Y 
pag·e 30 }- A. It must have been twenty-five or thirty 
minutes; something like that. 
Q. You were in_ there and saw the piece of slate.that fellY 
A. Afterwards, yes, sir. · 
Q. You had experience in mines f 
A. Yes, sir .. 
• Q. If jack post or safety post had been set b~tween the coal 
and the car or at the front end of the car., would that in your 
opinion have prevented this accident T 
A. I don't know for sure whether it would or not, it might 
have. 
Q. What is your best judgment about itf 
A. If set post, if set with sufficient header on it, might have 
saved it. 
Q. It would have saved it, would it not t 
By Mr. Greear: We object to that. 
By Mr. Lively: 
Q. You made statement to me about this accident f 
By Mr. Greear: I object. According to the statute, it 
specifically provides oonnot introduce statement under Section 
6317 of the Code. 
By Commissioner Deam;: That does not ap.ply to the Work-
men's Compensation Law .. 
By Mr. Lively: 
Q. You know the foreman and aJso where foreman told 
these boys where to set the post, you knew where foreman 
directed them to set the safety post Y · 
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page 31 ~ A. Yes, sir. 
Q. Now, didn't you state to me when I talked 
to you about this matter, if jack post had been set where 
the foreman told him, Griffey, to set it, think that would 
have prevented the accident 7 
A. Way I understand it, I told you that, I didn't say the 
foreman. I didn't imply it. 
Q. If you didn't tell me if that post had been set at the 
proper place and between the car and the rock, it would 
have prevented this accident Y 
A. If had been set under this rock. 
Q. That would have been where it would have ·been set¥ 
A. I don't know. . 
Q. 'The rock fell on Griffey's side of. the car and between 
the car and the coal Y 
A. Yes, sir. 
Q. Face or coal Y 
A. Yes, sir. 
By Mr. Greear: 
Q. This rock fell clear across the front of the car and up 
over bench, across the width of the car and in front of the 
car? . 
A. Yes, sir, some of it hit clear back here (indicating). 
Q. Did you observe where it hit up on the bench? 
A. No, sir, I didn't know for sure, it looked like hit up 
here. 
page 32 ~ Q. If that rock fell and hit on the bench and 
fell over side and hit Griffey in head, would that 
safety post . have prevented that accident or not 7 
A. That is what I don't know. If set under rock, would 
not harm boy. 
Q. Ever set them on this bench where working off coal, 
above that middle man? 
A. No, sir, never set one there myself. 
Q. The rock shows on this bench, would not be held up by 
any jack post? 
A. That is not for any man to say. 
Q. If set up over bench T 
A. Way set them. Would not have protection of bench of 
coal. 
By Mr. Lively: 
Q. You don't mean to say that this slate that fell there 
34 ~nyreme Co-urt of Appeals of Virginia 
Mr. ·.tt ndy Wallace. 
and injured this man, slate over this bench, that extended 
out from edge of bench, out over cart 
A. The slate fell right straight, fell in front of this. 
Q. The. bench that extended above, up in front of car, is 
that right? 
.A.. Yes, sir. 
Q. This slate only hit edge of bench and then extended 
out from edge of bench out over towards the car, didn't itT 
A. ·That is way I found it out. 
Q. You saw iU 
.A.. Yes, sir, I don't know how it hit. 
page 33 ~ Q. .A. prop setting on that bench would not 
.have r-reventecl this slate from falling or ,~ould 
iU 
.A.. I don't know about that. 
Q. The post would have been out back of bench? 
A. Would have to be set under that rock too far. 
Q. This rock that fell was between face of coal, between 
edge of this bench and th(~ car? 
A. I don't know where it was. Fell between face of coal 
and the car. 
By Mr. Greear: 
Q. How long have you been a timber man? 
.A.. About · seven years. 
Q. Isn't it a fact you set timbers on each side and leave 
the center open for car and track Y · 
.A.. Usually set two posts and divide the distance. Set one 
here and one here (indicating). 
Q. That is normal way to set iU 
A. Yes, sir. 
Q. This rock that fell here was in center of the front Y 
.A.. Out center. · 
By Mr. Lively: 
Q. You mean in center of the room, center of working 
place? 
.A.. No, sir, in Gri:ffey's side where the rock fell, seemed to 
be about center of place. 
Q. You don't mean in center of place where men worked, 
one on one side of car and one on the other? 
page 34 ~ A. Yes., sir. . 
Q. Rock that width was more on Griffey's side, 
that was gob sidef · 
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·witness dismissed. 
Mr .. John .Linnen. 
MR. JOHN LINNEN.. 
:By Mr .. A. G. Lively: 
Q. What is your position 7 
A. General Mine Foreman. 
Q. Did you go in this working place after Silas Griffey 
was killed? 
A. Yes, sir .. 
Q. Did you see the slate that f-ell on him 7 
A. Y-es, sir.. . 
Q. If a safety post had. been ·set in front of the car on 
Griffey's -side, between the car and the face of the coal, 
would that have prevented the accident in your opinion Y 
A. I believe so, I am pretty sure of it. 
Q. Too re· wa-s ·a safety post set up under the other side of 
~ar where Sutherland worked Y 
A. Yes, sir. 
Q. That prevented an accident! ' 
A. Yes, sir, slate would have rocked on across if hadn't. 
Q. Now, I will ask you whether or not the rules with 
reference to the setting of safety posts are enforced in this 
mine or not7 
J>age 35 ~ A. Yes, sir. 
Q. I will · ask you whether or riot you had 
trouble with this man Griffev before this time over his 
failure or refusal to set proper safety posts y 
A. On inspection date about a week prior to this he was 
reported by the safety inspector, mine inspector, for not 
having his post up. He didn't have it up when they came 
through. · 
Q. Now., was he laid off or stopped work a few days on 
account of this trouble and other trouble that came up Y 
A. Not for this particular, not having his post up at that 
time, didn't lay him off. I told the foreman to go to see him. 
I get these reports, I told him to talk to him. Had another 
difficulty and had him come up to the mine office. I talked 
to him about this and explained to him the importance of 
keeping his safety post up and other stuff and went on home. 
Q. How long before this accident had you talked wi~ him 
and explained the importance of keeping safety _post up? 
\ 
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A. On the 3rd or Friday, and he was killed on the 11th .. 
Q. Little over a week! 
A. 'Y"es, sir. . 
Q. At that time what promise did he make to you, if any,., 
about keeping _safety posts up t 
A. He said that he thinks ought to keep his posts up and 
made a mistake, and weµt on home on Friday. 
Q. Agreed to keep safety posts up! 
A. He did Monday morning, when he came back. 
Q. Before he was killed on Saturday°! 
page 36 ~ A. Yes, sir. 
By Mr. Greear: 
Q. Mr. Linnen, this roek that fell in this particular, place 
that day fell out over the bench where· they loaded coal from f 
A. Fell just up at edge of coal and right in front of car,. 
part hit on car of coal. 
Q. Do you know where it bit on the bench T 
A. I could not tell you that, it was laying down there. 
Q. Whether hit him or notf 
A. No, sir. 
Q. Were some pieces of rock in the place? 
A. That would not have killed him. 
Q. The rock falling in the mine., you can't terr bow far it. 
is going to fall, piece fall here and after awhile fall another 
placef 
A. If properly timbered will not do that. 
Q. This mine ran seam of cap coalt 
A. Six inches, that is above this. 
Q. This cap coal comes down f 
A. This cap coal whero this fell, draw slate run anywhere 
from 6, 8, 10 to 17-inches, then cap coal and then main top. 
Q. Good deal of strata. has main top of solid rock 6l 
A. All of it do.es not have this cap coal. 
Q. The average room Y 
A. Yes, sir. 
page 37 ~ Q. Is this cap coal naturally more susceptible 
to fall below that than would be otherwisef 
A. No, sir, not necessarily. . 
Q. Now, this draw slate falls worse than it would other-
wisef 
A. No, sir, not if timbered. It will all fall if don't timber 
it. 
Q. That is why have these timbers in all mines, to keep 
the top upf 
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A. Yes~ sir. 
Q. Even timbers don't keep it up all the time 1 
A. Not all pillars. · · 
Q. If jack post would save a man's life all the time never 
would have a man killed Y 
A. If set jack post and set it properly would hardly ever 
be killed. 
Q. You do have· them killed where got post up? 
A. I have never seen one. Just set up jack ·post in usual 
place and never heard of man getting killed, if set in place. 
Q. If didn't set in right place Y 
A. Miner working in mine he can take his axe and sound 
the top and tell where to set j.t. 
Q. The foreman could tell, could he 1 
A. Absolutely. 
Q. In this case, in most cases they set them on the side 7 
A. Set at front, set at side would not be no benefit. 
Q. Put them in front? . 
page 38 ~ A. Set at front, if got place 20 ft. that gives 
you room to work on each side. 
Q. How close to face of coal? 
A. Right up on edge of cut. 
Q. Is that proper way was set in this mine or set back 
from the facef 
A. This one was not set at all. Set about edge of cut. 
Q. How far from the edge of car, corner of car! 
A. I didn't measure it, not very far. 
Q. How far was the car from the face of coal that was 
loadin.~ from? 
A. About three or four feet. 
By Mr. Lively: 
Q. As I understand you, Mr. Linnen, this slate fall was 
out at space between the car and the bench of coal f 
A. And the face. 
Q. · One edge o.£ the back end, l1ad the car at front end of 
slate, this fell hitting the bench of this coal? 
A. Yes., sir. 
By Mr. Greear: 
Q. If this rock came out, if that fall and hit on bench of 
coal first and went over on side, look like just the way was 
caused? 
A. It would be laying on bench of coal. The coal would 
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be lower than edge of car~ have coal up like that make it turn 
over. 
page 39 r Q. If comes out on edge and edge hits the bench 
like that, flop back this way'Y 
A. Would not have flopped over top of rock. 
Q. Why notf 
A. The coal was not high enough to ma1rn it turn back on 
car. 
Q. How high was it? 
A. May be six inches high. 
Q. How high is top of bench Y 
A. Car is about 34 or B6 inches, bench would be about 42-
inches, 4, 5 or 6-inches higher than car. Would have to be 
two or three feet high. 
Q. You never penalized. this boy any at all when inspector 
reported him Y 
.A.·· Just brought him in and talked to him and he promised 
that he would set the posts and abide by the rules and law. 
Q. If had not had some other trouble there in connection 
with this, you would not :have talked to him? 
A. Yes., sir. 
Q. Ho.w many men were reported for not having posts! 
A. One in that section. 
Q. How many in the mines Y 
A. That is only one I had. 
Q. That didn't have post up? 
.A.. That is only one reported on that section. 
By Mr. Lively: 
Q. I will ask you to state whether or not you as general 
foreman and your assistant foreman endeavored 
page 40 r to actively enforce the regulations of the mine 
with reference to timbering? 
A. Yes., sir. 
Q. You see that it is enforced Y 
A. Yes, sir, lay them off and sometimes dhmharged. 
Q. Is that company rule 7 
A. Yes, sir, not our rule, it is the law. It is considered 
important rule by the compa1ty and the State and Federal 
inspectors also. 
Witness dismissed. 
By :M:r. Lively: I want to introduce receipt here. Call the 
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Commission's attention particularly to rules 22, 23, 24, and 25, 
:and also the certificate of the Industrial Commission at the 
,end of the book, adopting and approving those rules. I want 
to introduce the whole book. · 
Note: Book of Special Mine Rules is filed as Exhibit No. 1, 
:and receipt for this book signed by Silas Griffey:, dated May 
. 15th, 1941, is filed as Exhibit No. 2.. 
By Mr. Lively: That is my case. 
MR. WOODROW COMPTON. 
"By Mr. ·Fred B. Greear: 
Q. Your name is Woodrow Compton! 
A. Yes, sir. 
page 41 } Q. What do, you do Y 
A. Load coal. 
Q. Were you working on the Saturday that Silas Griffey 
was killed, · 
A. Yes., sir. 
Q. How far were you working from his place that day? 
A. I could not tell you exactly that. Working on 14 Left, 
he was working on 17 Left. 
Q. Not very close to him? 
A. No, sir. 
Q. Were you in that place that day? 
A. No, sir, I was not. 
Q. Did you go th'ere after he was killed T 
.A.. Yes., -sir. 
Q. When were you there Y 
A. Monday. 
Q. Had anything been changed in the place at that time7 
A. No, sir. 
By Mr. Lively: I object. 
By Mr. Greear: 
·Q. What did you observe there at that time at place where 
this rock had fall en? · 
A. The rock fell, like this cut of coal (indicating), rock 
sticking about six inches from face., about six inches back up 
· this way. If had jack post where that man set 
page 42 ~ up, it would have been against the cut of coal 
right here (indicating). Man wants jack post 
out of way if can get it. out. 
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Q. Would a jack post have prevented this rock from com-
ing down! . · 
A. No, sir, I don't think so. · 
Q. You think edge of rock that fell was about six inches 
away· from coal and went out over this bench f 
A. Yes,. sir. 
Q. If .that roek fell and if hit on bench and fell back side-
ways on Griffey,, would jack post have prevented that Y 
A. No, sir, I don't think so. · 
Q. You don't use jack post on bench where Ioading coal 
above middle manY 
A. No, sir. 
Q. Been some talk about top sounding drummy, how long 
have you worked in No. 2 Mine! 
A. Seven or eight years. 
Q. Loading coal all that timef 
A. I worked company work for about two or three years. 
Outside that worked all in No. 2. 
Q. What is condition of No. 2 mine with :ceference to s·ound-
ing drummy? 
A. Maybe 11/2 inches or 2-inehes cap coal, som;rds drummy 
at all times, after shoot coal ·down. 
Q. That is nothing unusual Y 
A. No, sir, nothing unusual. 
page 43 ~ Q. Do you know what was done in this place 
where ,Griffey was killed before any other men 
went theref 
A. Two columns set there. 
Q. Long piece of timbE,r that goes across from one post 
to another? 
A. Yes, sir. 
By Mr. Lively: 
Q. I am not sure I understand you, you say where that 
slate fell from, you mean that slate fell in front" of face of 
coal and bench of coal Y 
A. Right here is bench of coal (indicating), it struck six 
inches behind this bench, come this way towards the car. 
Q. In other words, this piece of slate extended over the 
bench of coal six inches f . 
A. Jack post would have caught it about three inches, hit 
jack post. 
Q. Your statement is that this slate extended over this 
bench of coal about three inches f 
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A. From three to six inches. 
Q. And then extended back the other way, back of car? 
A. Yes, sir. 
Q. How many feet did it extend back there Y 
A. About 12 feet to about 2 feet right at side of car. 
Q. Then this piece of slate broke off about a point three or 
six inches of bench of coal and extended from that -place, that 
face of coal back something like ten feet? 
page 44 ~ A. Yes, sir. 
Q. It was over the car then 7 
A. 'Part over the car following accident. 
Q. If jac;k post had been set between front of car and face 
of coal why would not have caught this piece of slate, put 
car right at face of coaH 
A. ·when the rock fell it knocked the car back. 
Q. You were not there, I accept your statement, but if this 
car was setting from two to four feet from the face of the 
coal, back of face of coal, then if jack post had been placed 
between that ca£ and face of coal, why would that not pre-
vent that accident Y 
A. Car back from face about four feet to :five feet and 
would have saved rock and rock would not have fell. 
Witness dismissed. 
MR. J. L. DAVIS. 
By Mr. Fred B. Greear: 
Q. Your name is J. L. Davis? 
A. Yes, sir. 
Q. Where do you work, Mr. Davis f 
A. No. 2 Mine. 
Q. Were you working on the day that Silas Griffey was 
killed? 
A. Yes, sir. 
Q. Had you been in his place that day! 
A. No, sir. 
page 45 ~ Q. How far do you work from his plaee Y 
A. Work on the outside of mine. 
Q. Did you go and look at that place after he was killed? 
A. Not until Tuesday. 
Q. Had there been any change from where the rock had 
fall en when you looked at it Y 
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By Mr. Lively: He could not know that. 
By Mr. Greear: 
Q. Was the rock that had fallen and the car that was in 
the place in there when you went in Y · 
A. Yes, sir. 
Q. Hadn't ·anything been cleaned up? 
A. No, sir, not that time. 
Q. You observed where that roek fell, what part of the 
place was it that it fell in 1' · 
A. It fell in the left-hand side of the place. 
Q. How close up to the front Y 
A. I would say four or five feet of the face of it. 
Q. What part of the cut were they loading at that time T 
A. At top off the bench. 
, Q. How much coal had they loaded off that top part Y 
A. Most of it down to the middle of it. 
Q. How much eX?perience have you had i~ loading coal in 
No. 2 Mine! 
A. I haven't loaded so much, work at company work most 
of time. 
page 46 } Q. How much experience have you had in mines Y 
A. Ten or twelve years. 
Q .. Have you worked setting timbers Y 
A. Yes, sir. 
Q. Where does a man usually set a safety posU 
A. Set one on each side. 
Q. Of place·where they workY 
A. Yes, sir. . 
Q. If safety post had been set in this place in the ordinary 
manner would it have prevented this rock from falling on 
Griffey! 
A. I would not think so. 
By Mr. Lively: 
Q. Mr. Davis, you set the safety post where it is needed~ 
don't you Y Isn't any particular place that you set it, set 
up safety posU 
A. Some cases, no, sir. 
Q. In this, there was a safety post set on other side of this 
room, was it Y . 
A. Yes, sir, it was when I was in there. 
Q. That prevented any fall of slate over there Y · 
A. Yes, sir. 
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'Q. If 'Saf e.ty post had been .set between the front of this car 
:and the bench .there, wouldn't that have prevented the acci-
dentY · 
A. With proper heading it would hava 
:By Mr. Greear: · 
Q. Is it customary to set a prop right in front ,of car, be-
hveen car and face of coal? 
page 47 } A. No,· sir. 
Q. That is where it would have been in this in-
:stance Y 
A. As I understand it, that is rule. No. 11 rule I believe is 
what it is called. 
Witness dismissed. 
MR. VENICE MEADE .. 
13y Mr. Fred .B. Greear: 
Q. Your name is Venice !feade! 
A. Yes, sir. 
Q. Where do you liveT 
A. Here in Dante. 
Q. What do you doY 
A. Shoot coal. 
Q. How long have you been working in the mines Y 
A. Figure around ten years. 
Q. Were you at the place in No. 2 Mine where Silas Griffey 
was killed after his death? 
A. On Monday night after killed on Saturday. 
Q. Had the place been cleaned up or was the rock and car 
still there T · 
A. Car still there and rock was still there. 
Q. Did you observe the place and look it overt 
A. Yes, sir, I looked it over, not anything particular, just 
went in there and looked at it. 
Q. Where had the ~ock fallen, what part of the place had 
it fallen Y · 
A. Just about middle of the place. 
page 48 ~ Q. In setting safety posts, what is rule with' 
reference to whether set on each side or not Y 
A. I don't know any rule where to set them. 
Q. Where do they usually set them 7 
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A. In all places, you go in where working, usually set on 
each side of.· car, so car come in between them. 
Q. From your observation of this particular place and the 
way the rock had fallen, would a safety post 'set in the usual 
position have prevented this rock from falling on Griffey! 
A. I would not think so. 
Q. Of course, move the post around, put under rock that 
fell you could hold it up that wayY 
A. Suppose it would have. 
Q. From your experience there working in the mines, is it· 
possible to tell just what part of rock is going to fall 1 
A. No, sir, 1 don't think: so. It cuts loose and falls. 
Q. You can tell whether sounds drummy, falls down over 
some other place Y 
A. Yes, sir. 
By Mr. Lively: 
Q. You can examine a rock and slate and tell whether or not 
it is drummy, loose and dangerous¥ 
A. Yes, sir. 
Q. That is place you put safety post f 
A. Yes, sir, set by it. 
Q. Would not be any use to set any place except 
page 49 ~ where it is dangerous? 
A. Yes, sir. 
Q. If this safety post had been placed between the car and 
coal on Gri:ffey's .side there, would that have prevented this 
accident? · 
A. Well, I would not say that it would have. 
Q. What is your opinion! 
A. My opinion if been set right straight under there and 
been wedged tight it probably would have. 
Q. This would have been true if set between the car and 
face of coal, that is your opinion 1 · . 
A. My opinion, would possibly keep it from falling on him. 
I would not say that it would have. 
By Mr. Greear. 
Q. That is predicated on setting the post between the car 
and coal, ever seen them set post between the car and the coal Y 
.A. Yes, sir, I see them myself. 
Q. Set at front of car Y 
A. Yes, sir. 
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Q. If place is not considered dangerous then you ordinarily 
set posts on side, it that correct Y · 
A. Yes, sir. 
Witness dismissed. 
page 50} MR. WARREN G. DESKINS. 
By Mr. Fred B. Greear : 
Q. Your name is Warren G. Deskins 7 
A. Yes, sir. . 
Q. What do you do., Mr. Deskinst 
A. Shoot coal. 
Q. How long have you worked in mines of Clinchfield Coal 
Corporation? 
A. Close to three years. 
Q. How much experience have you had all together in 
mines? 
A. About six years. 
Q .. Do you know Silas Griffey? 
. A. Yes, sir. 
Q. Were you in the place where he was killed on the morn-
ing that he was killed Y 
A. Yes, sir, bnt it was before he came to work. 
Q. I will ask if you tested the top in that place that morn-
ing! 
A. Yes, sir. 
Q. How was the top when you tested it? 
A. It sounded good on the face of the coal. 
Q. Were you back in the place after he was killed 7 
A. Yes, sir, but it was Sunday night. 
Q. Was the rock still there that had fallen on him? 
.A. Yes, sir. 
Q. The car and the rock? 
A. Yes, sir. 
page 51 } Q. Did you observe the condition of the place at 
that time? · 
A. I looked around. 
Q. Where the top is not considered dangerous and seems 
good, where do you ordinarily set a safety post Y 
A. Just set in the face of the place. 
~. Q. What about with reference to side and center of the 
place7 
A. I think collars would protect the side. 
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Q. Where man working by side of car and front of car Y 
A. I always put mine in the center. 
Q. Did you notice where the one was set jn this room! 
A. On the rig·ht hand side, in front of car. 
Q. On side of car! . 
A. It was kind of up in front of car. 
Q. What part of the coal were these men loading at the 
time? 
A. Loading top coal, down to this middle man. 
Q. Did you notice whether rock had hit on bench that hit 
manY 
A. No, sir. 
Q. From your observation there in the place, if another 
, safety post had been set would that have prevented Griffey 
being killed from that rock? 
A. I don't think so. 
Q. That is:set in ordinary place that put iU 
~. No, sir. 
By Mr. Lively: 
Q. Have you talked. to anybody about testifying in this 
case? 
page 52 ~ By Commissioner Deans : I am not caring· about 
that. 
By Mr. Lively: . 
Q. If this safety post had been set between the front of 
the ,car and face of the coal on Griffey's side, would that have 
prevented this accident 7 
A. No, sir, I don't think so. 
Q. Why wouldn't it Y 
A. Because slate woulcln 't fall over here where safety post 
should have been set. 
Q. If set in front of car Y Between car and face of coal? 
A. Fell kind of side of car. 
Q. It struck the car! 
A. I don't know whether did or not. 
Q. You didn't examine to see where slate struck the car? 
A. Slate just laying there. 
Q. You don't know where it fell fromY 
A. It fell from up above. 
Q. You don't know where it fell from., what part of room, 
whether front of car or side of car Y 
A. Kind of side, at corner of car. 
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Q. This slate struck the ·car, didn't it, and also edge of it 
struck the bench and face of coal 7 
.A. I don't know whether hit car :first 
Q. If slate struck both the face of coal and the car, I want 
you to tell me why if safety post put between the 
:page 53 ~ car and face of coal it would not· have prevented 
falling of this slate f · 
A. Where would safety post be set, right over side, have to 
know first if slate fell on right or left hand side. 
Q .. If the top was drum.my and shows it was dangerous, you 
wo~d have set up safety post to protect yourself against that 
danger? 
.A. If been drummy at face where working, I would have set 
one there. 
Q. Alleging you did find dangerous condition in the slate, 
if going to set safety post, this would take care of you f 
A. Yes, sir. 
Q. Any certain size or distance or anything like that T This 
dangerous rock, safety post warns as to condition of top, does 
it not? 
· A. I don't know. No particular rule exactly where set 
safety post. All I have ever set in mine set in face. 
· Witness dismissed. 
MR. ELBERT MEADE. 
By Mr. Fred B. Greear: 
Q. What is your job, Elbert? 
A. Right now I am timbering. 
Q. You do. company work? 
A. Yes., sir. 
Q. Were you at work in No. 2 Mine the morning that Silas 
Griffey was killed? 
page 54 } A. Yes, sir. 
Q. What were you doing there that morning? 
A. I was working on switch that morning. 
Q. How far wePe you from the place where Griffey was 
working? 
A. I guess it was near 150 feet, more than a 100 feet. 
Q. A short time before this accident occurred did Griffey 
or Sutherland boy who was working with him .call to you any-
thing? 
A. Yes., sir. 
Q. What was the call about? 
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·A. The one that hollered, I don't know which one it was, 
said: ''Yon fellows can come down here and set up a collar 
when yon get ready,'' I don't know if exactly those. words, or 
''anytime now.'' S0methl11g to that effect. 
Q. Said come and set it when get ready or anytime now·, 
A. Yes~ sir. . 
Q. Did you have a collar there that yon could set Y 
A. If' ,a collar was in the -place, I don't know. I was not 
working in that entry regularly .. That was my first day over 
there. Mr. Wallace I worked with that day was regular man 
in that section~ He said there is not a collar down there. He 
told the boy to holler to me he didn't have a collar and as soon 
as motor came he would get one. 
Q. Take collar to this room for him T 
A. No, sir, did not. 
Q. How long was it that. he called for this collar before the 
accident occurred f 
page 55 } A. Very short time. 
Q. About how long would you say Y 
A. It might have been ten minutes, I was working, could 
have been a little more .. 
Q. Short space of time T 
A. Yes., sir. 
Q. Did yen hear the rock fall f 
A. Yes~ sir. 
Q. Did you go up there then f 
A. Yes., sir. 
Q. Where was Gri:ff ey when you got there Y' 
A. He was down with his head beneath the corner of car 
that he had been loading on. 
Q. Where were his feet T 
A. They were across the coal that he was loading off. 
Q. Against the bottom part of that cut 1 
A. Yes, sir. 
Q. And up back towards the car f 
A. Yes, sir ... 
Q. His head under edge of cart 
A. Yes, sir. 
Q. Did he die immediately¥ 
A. He was dead already. 
Q. How long have you worked in the mines, Elbert f 
A. In the neighborhood of 25 years, miner all 
page 56 f the time. 
Q. From your experience working ih the mines . 
and working., as you say, as timber man, would safety post set 
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in the ordinary position in Griffey's place have prevented this 
accident? . · · 
A. Well now, that would be pretty hard to say .. I didn't 
observe, may be the placing·, whether we could have set one 
where it would. It was a small rock, if timber could have been 
placed at the right position this would have supported that 
rock. 
Q. Placing in ordinary position where ordinarily place 
them, would it have prevented it T . 
.A. I could not hardly say whether it would have or not. 
Q. What is your opinion? 
.A .. I didn't give so much thought to the place as I did to the 
man. I don't remember about how the car was in there and 
whether or not he could have set the post where it would have 
supported that rock or not. 
Q. There has been some evidence here with reference to 
rule of the company requiring two posts to be set in the place 
where two men are working, is that rule carried out in this 
mine? 
A. They try to do that, yes, sir. They try to do that, that 
is our rule, ask the foreman to do that. When I timbered sec-
tion, the foreman goes in place to set safety posts and see that 
they are there and mark theµi for them so that would have 
them. 
page 57 ~ By Mr. Lively: 
Q. Mr. Meade, did Griffey call to you after this 
call had come to you for collar, to bring any time or when you 
got ready,, did he also call to you and ask you to bring safety 
post? 
A. That was same time, just immediately, when said we will 
get collar as soon as motor comes. He said come to fix safety 
post now. 
Q. Then what did you do? 
A. Small timber, leave them where we worked at the switch 
and timber tools were there. I said to Mr. Wallace, if take 
timber tools where take this little timber, to get safety post. 
I didn't know whether one was down there or not. I picked it 
up. This whoever was doing the talking said ''You need not 
come now, we have one that fits.'' 
Q. The same voice then told you not to come i 
A. Yes, sir. 
Q. That was only about ten minutes before the rock fell Y 
.A. Yes, sir, that is pretty close to the time. 
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Q. I believe you st"ated that Griffey's feet were towards the 
face of the coal' 
A. Yes, sir. 
Q. His head was about at corner on his side of cart 
A. Yes, sir. 
Q. His feet· was extended towards the center of the cart 
A. They were towards face of coal and head directly back 
from his feet. ' 
page 58 ~ Q. About how far from the face of the coal was 
the carY 
A. The car was close enough to face of coal where he was 
standing for his head to· be beneath the ·corner of this car. 
Q. Some four or :five feet, something like that f 
A. I would say four or five feet may be. 
Witness dismissed. 
MR. RALPH SUTHERLAND (&called). 
By Mr. A. G. Lively: . 
Q. Mr. Sutherland, it has been in evidence here that you 
and Mr. Griffey called for timber to the timbermen, Mr. Meade 
and Mr. Wallace; who did that, you or Griffey or both of you Y 
A. I won't be positive whether called for it. 
Q. Did these timber men start with the timber Y 
A. Yes, sir., they picked up post. 
Q~ Did you or Griffey say anything to the timber men and 
if so which one said it Y 
A. Griffey said we got one here that used the day before. 
Q. Then what did they do, did they come on or stop Y 
A. They stopped. 
Witness dismissed. 
By Commissioner Deans: Clint Castle, Eari Harris and 
Charlie Burton will testify the same as previous witness if 
they be called as witnesses. · 
Case ended. 
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EXHIBIT NO. 1. 
.SPECIAL MINE RULES 
For The 
OPERATION AND GOVERNMENT .OF THE MINES OF 
CLINCHFIELD COAL CORPORATION 
June 1, 1931. 
RULE 22: EXAMINATION OF WORKING PLACES. 
Every employee before commencing work in any place: 
shall carefully examine his working place, tools and ap-
pliances, and ascertain for himself as to their safety; and~ 
lie shall from time to time while performing his work, make 
careful and frequent examinations to · determine whether or 
not his place and appliances are safe. 
RULE 23: MAKING W"ORKING PLACE SAFE. 
(a) Work in mines is inherently dangerous, and care i~ 
~njoined upon every employee to guard against and avoid 
:accidents to himself or others. . 
(b) Especial attention· is directed to the timbering or re-
moval of unsafe roof, or coal that has been undermined, and 
-every employee must take -especial pains to make the place 
at which he is at work safe from overhanging strata, as soon 
as a dangerous condition is observed by him or called to his 
attention. 
( c) Such employee must not do any work other than to cor-
r.ect unsafe conditions, until the place has been made safe. 
(d) If for any reason the necessary timbers for 
page 60 } making a place safe cannot be supplied when re-
quested, the employee shall vacate the place until 
the timber needed is supplied, and no employee shall work in 
any place until he has props and timbers sufficient to make 
his place secure. 
( e) In order that timbering may be properly and securely 
done, and that all loose slate may be pulled down, each em-
ployee must provide himself with an axe and a slate bar. 
( f) Coal shall not be mined or loaded from off the rib back 
froni the working place unless such loading is ordered by 
the Mine Foreman or Assistant ·Mine Foreman. 
( g) Every employee loading coal in room, heading or pillar, 
S2,. Supreme Court of App-eais of' Virginia 
must get well in the clear while ID:Otor is moving cars in 
. his place .. 
RULE 24: WORKING PLACE-DANGER WARNINGS. 
In event the employee's place becomes unsafe from any 
cause whatever, which he cannot remedy without risks to him-
self, he shall immediately cease work and put up some plain 
warning at the entrance of the working place to warn others; 
from entering into the danger, and shall notify the Mine Fore-
man or an .Assistant Mine Foreman. 
RULE 25: MINE TIMBERS .. 
(a) This -Corporation, as required by the laws- of the State 
will provide eve1T employee a. sufficient and satisf aetory sup-
ply of timbers to be used in securing the roof of 
page 61 ~ his working place; and, every employee is required 
to set a suffiei,:mt number of props in his working 
place to make it safe .. 
(b) If the roof in an employee's working place is of such 
nature tha;t it cannot be made safe with props, then the em-
ployee is required to ereet sufficient cross bars and lagging 
if necessary to make his place safe; or, if setting cross bars 
or lagging is contrary to the custom of the mine, to cease 
work .. 
(c) A supply of props, cap piece and timbers shall always 
be kept at or near the pitmouth, or in a timber yard pro-
vided for the mines in which they are to be used, and may 
also be found at other places as specified from time to time 
by the Mine Foreman or one of the Assistant Mine Fore-
men. Every employee in need of props, cap pieces or timber: 
shall, in person or by writien order, notify the Mine Foreman 
or an Assistant Mine Foreman, or any other person designated 
by the Mine Foreman for this purpose, of the fact, at least one 
day in advance, stating the number, size and length of the 
cap pieces, props, and timbers required; said notification to be 
given at such place or places as may be specified by the Mine 
Foreman to suit the condition at each mine. 
( d) In case of emergency, the timber may be. ordered im-
mediately upon discovery of danger, and shall be deliv~red as 
soon as possible, and the employee must remain away from 
the place of danger until timbers are furnished. 
page 62 } All timbers, props and cap pieces when so ordered 
shall be delivered, by the motorman to, or reason-
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ably near, the working place of the workman who shall have 
ordered them. 
(e) Every employee working headings or break-throughs-
shall keep set, at all times, one safe post ( and more if neces· 
sary for his protection while loading. Such timbers to be 
kept up until permanent timbers are set. 
(f) Every employee working rooms shall keep set at all 
times, two or mo1·e safety posts for his protection while load-
ing. Such timbers to be kept up until permanent timbers are 
set. 
(g) No employee shall, under any circumstances, work with-
out these safety posts, in pillar work or in any other place. 
(h) Every employee is required to add to or renew all 
timbers in his room or working place whenever and wherever 
it may be necessary, and whenever one miner takes a room 
or heading previously worked by another miner, he must 
carefully inspect it before proceeding to work and set or 
renew all timbers required to make it safe. 
( i) Every employee is reminded that overhanging strata 
or coal which has been mined · by hand or cut by machine~ 
must be watched. Therefore, each employee is required to 
set sufficient blocks, sprags or timbers, when mining or cut. 
ting coal or when working in places where coal has been mined 
or machine cut, to protect himself from falls of coal 
page 63 ~ and roof. 
INDUSTRIAL COMMISSION OF VIRGINIA, 
RICHMOND, ,VIRGINIA. 
The foregoing Special Mine Rules, numbered 1 to 44 both 
inclusive, adopted by Clinehfi.eld Coal Corporation for the 
safe government and operation of its mines,, are hereby ap-
proved in accordance with the laws of this State, on the 11th 
day of May, 1931. 
INDUSTRIAL COMMISSION OF 
VIRGINIA, 
By C. G. KIZER, Chairman. 
PARKE P. DEANS, 
Commissioner. 
W. H. NICKELS, JR., 
Commissioner. 
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EXHIBIT NO. 2. 
Received of CLINCHFIELD COAL CORPORATION its 
Book of Special Mine Rules, No ..... , dated June 1, 1931. 
I hereby agree, as a condition of my employment by said 
Corporation, to study, lear-n and faithfully obey all of said 
Special Mine Rules, in order to protect myself, my fellow-





(Signed) SILAS GRIFFEY. 
page 64 ~ Silas Griffey (Deceased), Employee, Mrs. Birtee 
Griffey, et als .. , Claimants, 
v. 
Clinchfield Coal Corporation, Employer, Self-Insured. 
Claim No. 702-686. 
May 18th, 1944. 
Claimants appeared in person. Mr. Fred B. Greear, Attor-
ney-at-Law, Norton, Virginia, for the Claimants. · 
Burns & Lively (Mr. A. G. Lively), .Aittorneys-at-Law, 
Lebanon, Virginia, and Mr. Walter Lee Rush, Attorney-at-
Law, Clintwood, Virginia, for the Defendant. 
Hearing before Commissioner Deans at Dante, Virginia, 
on March 24th, 1944. 
Deans, Commissioner, rendered the opinion. 
Silas Griffey sustained injuries by accident arising out of 
and in the course of his employment with the Clinch:field Coal 
Corporation on SeptembE,r 11th, 1943, that resulted in im-
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mediate loss of life. His wage was such that ,it would entitle 
total dependent if compensation were awarded at the maxi· 
mum of $18.00 per week, payable over period of 
page 65 }- 300 weeks, as well as burial expenses not to ex-
ceed the sum of $150.00. The dependents were 
Birtee Griffey, widow, age 23; Evelyn Griffey, daughter, age 
5, and Birtee Lee Griffey, another daughter, one year old, 
with probable birth of posthumous child later on. The em-
ployer defended the claim on the ground the employee's acci-
. dental death was due to his wilful misconduct in that he failed 
or refused to place a safety post or timber, following the 
-direction of nis foreman, and after he was advised as to the 
dangerous condition of the ceiling or top of the mine. 
Sect~on 14 of the Act relative to wilful misconduct provides 
that no compensation shall be allowed for an injury or death 
due to the employee's wilful misconduct, it 4\ ~ due to wilful 
failure or refusal to use a safety appliance or perform a duty 
required by statute, or the wilful breach of any rule or regula-
tion adopted by the employer, • 8 * and brought prior to the 
.accident to the knowledge of the employee. 
Ralph Sutherland and' Silas Griffey were co-workers lo.ad-
ing coal into cars on the morning of the accident. They 
cleared the track and motorman pushed in car which was 
loaded and then a second and third were loaded and after 
they loaded this car in working place they could hear the top 
cracking on break-through. Sutherland commented to Grif-
fey that they had bet~er put up safety post. The boss caine 
through the place,. made a test and directed that post be 
set up. Sutherland placed a safety post on his side of the 
car they were loading ·and near the face of the coal but Grif-
fey stated that he would set his up in a few minutes. In 
fact, he assured the foreman who had made ·the trip through 
the mine that this would be done. He had worked one or 
two hours after the foreman had instructed him 
page 66 }- to set up safety post when the accident occurred. 
There was a section of slate in the ceiling or top 
of room just above the car they were loading, one end of the 
slate resting on the post or column set up by Sutherland 
and extended over the car to Griffey 's side. Tests had been 
made and it was known by all that the top was drum.my in-
dicating loose slate or loose top which was of . slate. When 
this condition exists it is essential that safety post be set up 
to support the top. In this instance the piece of slate broke 
above Griffey, fell to the car, striking it and glancing over 
what is known as bench, which is overhanging section of face 
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of coal, and then struck Griffey, knocked him down to the side 
of the car near the end nearest the face of the coal and in-
flicted injuries from which he died. Griffey had been cau-
tioned within ten days preceding date of tliis accident as to 
placing of safety posts. I:n fact, he had failed to do this, was 
reported by the foreman, ealled to the office and reprimanded 
by the Superintendent, at which time he admitted that he had 
not done it but promised to set safety posts when necessary 
in the future.·· He had been furnished a copy of the book of 
mining rules, and copy of this· was filed as Exhibit No. 1~ 
and special reference is made to Sections 23 and 25 thereof, 
relative to making working, places safe and the setting of mine 
timbers. The evidence indicates the mining rules· as to setting 
of mine timbers -were enforced and were known to Griffey. 
When the foreman indicated the necessity for setting the 
safety posts or timbers, either Sutherland or Griffey called 
to the timbermen, who were nearby, advised them of the need 
for timbe1·s, and at the same time stated there 
p.age · 67 ~ was one in there and that they need not bring any 
more. The one safety post or piece of timber that 
was immediately available was nsed by Sutherland on his 
side of the c.ar. The slate which extended over the car on 
Griffey's side, where Griffey might have set a post, broke in 
two, and that part of the slate which was over Griffey on his 
end of the car fell causing-· the injuries. The slate. that was 
humediately over the p.rOI> set. by Sutherland did not fall .. 
Considerable testimo:ny was: taken ~s to where the post 
should have been set by Griffey and whether or not there 
would have been a slate fall had he set the post. While there is 
some difference in the opinions of the witnesses as to what 
might have happened or not have happened had the post been 
set, the fa~t remains tha.t Griffey did not set the post al-
though sufficient time had expired to give him an oppor. 
tunity. to ·do so, and his e~worker had followed np the pre-
caution and rnle and set the- post on his side of the car. 
The fact that Griffey did not set a safety post at a place 
where he deemed it necessary is in itself a wilful failure or 
re£usal to use a safety appliance or perform a duty required 
by statute and a wilful breach of the rule or- regulation 
8idopted by the employer. 
The mi:ah1g laws require the setting· of safety po.sts and a 
failure to do· this was a -violation of the. statute relating to 
mining and the use of props is a saf efiy ap'{>Iiance in order 
tE! pre>veni such occur1·ences as: took place 'in this instanee-. 
The employ.er· had promulgated rules re~ative to this partieu-
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lar situation and they were brought to the attention and 1 
knowledge of this employee. In fact, within ten 
page 68 f days prior thereto he Wt;l,S Cautioned as to this re-
quirement. . 
The :finding is made that Silas Griffey wilfully failed or 
refused to use a safety appliance, which was the setting up 
of the mine prop. That the instructions of his foreman 
· constituted· the. refusal to provide by the mining laws and 
was a wilful breach of the regulation adopted by the em-
ployer and brought to his attention prior to the accident, and 
as a .result of which he sustained the injuries which cost him 
his Ufe. . . . 
For . the above reasons and in accordance with the pro-
visions of Section 14 ..,of the· Compensati<m L.aw, the com-
·p~ns~tion benefit&. are d~nie.d the: dependents and this claim 
is removed from the docket and the :file closed. 
. . See the case of Riverside, etc.,. ·v. Thaxton, 161 Va. 863, 172 
S. E. 261. . i . 
Each party will pay its own cost. 
page 69 r INDUSTRIAL COMMISSION OF VIRGINIA 
lUCHMOND. 
Claim 702-868. 
NOTICE OF AW ARD. 
Case of Silas Griffey (Deceased). 
Accident 9-11-43. 
Date: May 18, 1944. 
TO: Clinchfield Coal Corporation (Employer), Dante, Va. 
Fred B. G_reearHAttorney,, R Norton, Nir:_ginia~ 
: AND: Mrs. Birtee Griffey (Claimant), New Market, Ten-
nessee. Bur.n.s & Llyely, _ _a.ttys., ll Lebanon, Virginia. 
: AND: :Self Insured (Insutance Carrier). Walter Lee Rush, 
Attt .. R Clintwood, Virginia. 
. . 
You are hereby notified that a hearing was held in the above 
styled case before Deans, Commissioner, at Dante, Virginia, 
58 Rm;>reme Court of Appeals. of Virginia 
'on March- 24, 1944, and a decision rendered on May 18, 1944, . 
dismissing this claim on the ground claimant's deceased wil-
fully failed or refused to u_se a safety 3ippliance as instructed. 
Each party will pay. its own cost in this proceeding. 
The file is closed. 
INDUSTRIAL COMMISSION OF -VIRGINIA, 
(Signed) W .. H. NICKELS, JR., Chairman. 
Attest: 
(Signed) W. F. BURSEY, 
Secretary. 
page 70 ~ Silas Griffey (Deceased), Employee; Mrs. Bir.tee 
Griffey,. et als., Claimant's, 
V. 
Clinchfield Coal Corporation, Employer, Self-Insured. 
Claim No. 702-686. 
Sep. 11, 1944. 
Fred B. Greear, Norton, Virginia, 'for the Claimants. 
Burns & Lively, Lebanon, Virginia, for the Defendant. 
Review before the full Commission at Richmond, Virginia, 
on September 8th, 1944. · 
Robinson, Commissioner, rendered the opinion. 
This case came on the docket for review before the full 
Commission at the request of the attorney for the claimant, 
who felt aggrieved at the decision of Commissioner Deans: 
rendered on May 18, 1944, wherein he dismissed this claim 
on the ground that claimant's deceased wilfully failed or re-
fused to use a safety appliance as instructed. 
The full Commission has carefully reviewed the file in this 
case and are of the opinion that the evidence supports the 
findings of fact and conclusions of law, as set forth in the 
opinion of Deans, Commissioner, rendered on May 18, 1944, 
and the award thereon on the same date. The 
page 71 } same are, the ref ore, adopted and affirmed by the 
full Commission. 
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RICHMOND. 
Claim No. 702~686. 
NOTICE OF AW ARD. 
Date: September 11, 1944.. 
Case of Silas Griffey (J)eceased). 
Accident 9-11-43. 
TO: Olinchfield Coal Corporation (Employer), Dante, Vir .. 
ginia. \Fred B. ~reear, ,Attorney,. R Norton,· ;virginia. 
AND: Mrs. Birtee ·Griffey (Ola1mant), New Market, Ten-
nessee. Burns & Lively, Attys., R Lebanon, Virginia. 
A~D: Self Insured (Insurance Carrier). 
You are hereby notified that a Review was held before the 
Full Commission at Richmond, Virginia, on September 8, 
1944, and a decision rendered on September 11, 1944, adopt-
ing the findings of fact and conclusions of law of the Hear-
ing Commissioner as those of the Full Commission on Re-
view, and affirming the Commission's award of May 18, 1944, 
dismissing this claim. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA, 
(Signed) W. H. NICKELS, JR., Chairma,n. 
(Signed) W. F. BURSEY, 
Secretary. 
page 73 } I, W. F. Bursey, Secretary of the Industrial 
Commission of Virginia, hereby certify that the 
foregoing, according to the records of this office, is a true 
and correct copy of statement of findings of fact, conclusions 
of law and other matters pertinent to the question at issue in 
Claim No. 702-686, Silas Griffey (Deceased), Employee, Mrs. 
Birtee Griffey, et als., Claimants, versus Clinchfield Coal Cor-
poration, self-insured. 
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I further certify that the Clincbfield Coal Corporation,. 
through counsel, was notified that Mrs. Birtee Griffey: 
t:\lrough counsel, did reque.st the Secretary of the Industrial 
Commission .of 'Virginia to furnish certified copy of the record, 
including the evidence, for, •the purpose of a;n: .. appeal to the: 
Supreme Cour~ of Appeals of Virginia. . 
I further certify that, as evidenced by United States Postal 
Registry return receipt card, counsel repre.senting the claim-
ant received on September. 12th, 1944, copy of ~ward of the 
Industrial ·commission of. Virginia, dated September 11th, 
1944. .• . 
Given under my hand and seal of the Industrial Commis-
sion of Virginia this the 27th day of September, 1944. 
(Seal) W. F. BURSEY" 
Secretary. Industrial Commission of Virginia. 
A Copy-Test : 
M. B. WATTS, C. C. 
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